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l Whistleblowing, Tax Fraud, and
Government Gatekeeping

The PSINet Transactions and the Litigation That Followed - Presented by Thomas
Willcox

* A Case Study, Not a Theory: Whistleblowing, tax fraud, and
government gatekeeping seen through the PSINet transactions and
the litigation that followed in New York and federal courts.

* Speaking as the Relator: Firsthand account of litigating these issues -
not a secondhand survey.

* Three Sovereigns Engaged: IRS, New York State, and New York City -
including promises from government lawyers and oversight officials
that were never kept.

* Doctrine Plus Reality: Black-letter law alongside a realistic view of
how these cases unfold for relators, defense counsel, and government
lawyers.

* What You'll Take Away: A working framework for evaluating cross-
border tax-fraud and reverse false claims matters in New York.
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LEARNING OBJECTIVES ROADMAP

2 Learning Objectives »_ o wm

ase
Understand Core Concepts Review Key Precedents Apply Strategies in Practice Navigate Professional Standards

What | hope you'll take away from the next hour - focused on New York practice

CONTINUING LEGAL EDUCATION (CLE)

* Spot the Cosmetic Investigation: Recognize red flags that an FCA-style
tax investigation is going through the motions under seal - and what
that means for relator or defense strategy.

* Mine the Deal Documents: Use offering memoranda, closing memos,
cross-receipts, and agreements among initial purchasers to build
economic-substance and tax-fraud arguments - even when the
headline contracts say otherwise.

* Navigate Adverse Rulings and Reluctant Government Counsel:
Handle whistleblower cases where courts believe they've already seen
the fact pattern and the government custodian does not want to
move forward.

* New York Practice Lens: Issues framed under the New York False
Claims Act, the New York City corporate franchise tax, and New York
preclusion law.
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3 Factual Background: The PSINet
Transactions

From the 1999 placements through Willcox | and Il - a fifteen-year arc on one
page

e 1999 - PSINet | and II: Two 144A/Reg S private placements; 85% closed in New
York, 15% in London; banks earned roughly $46.5 million in fees on the New York
portion.

* Substance in New York: U.S. broker-dealer affiliates of DLJ, Bear Stearns, Merrill
Lynch, and Morgan Stanley marketed to U.S. investors, ran the book, and closed
in New York - roughly 85% of the economic work.

* Form in London: The U.K. affiliates - DLJ International, Bear Stearns
International, Merrill Lynch International, Morgan Stanley International - were
designated the "Initial Purchasers"; investor proceeds flowed to New York, then
the fees were wired to the U.K. for a lower national rate and no state tax.

e 2001-2005 - Discovery and IRS Recommendation: Identified the structure in
unrelated litigation; filed a detailed Recommendation with the IRS in 2005;
believe there was a recovery but was denied an award on a technical ground and
blocked by Section 6103 confidentiality.

e 2011 - Willcox | (State): Filed under the amended NY False Claims Act; trial court
and First Department dismissed as speculative and skeptical of reverse-false-
claims tax theory.

e 2016 - Avi-Yonah Opinion and Willcox Il (City): Reuven Avi-Yonah opined the
structure evaded U.S., State, and City taxes; recognized NYC's separate corporate
franchise tax and filed a second qui tam on behalf of the City.

2017 - City Takes Control: The City formally takes over Willcox Il and - in the
relator's view - works to let the case die quietly under seal without ever reaching
the tax-fraud theory on the merits.

JZD PSINet 1999 BOND ISSUANCE

$1 Billion Global Bond Offering

® Global Telecom Industry Bond Placement e -

® Dual-Tranche Offering:
8.5% Notes and 10% Notes

versubscribed by Investors

Law Office of
Thomas C.
Willcox




ﬂ Chart of PSINet Fundraising

Transactions, 1998-2000

Ex. 1 to Proposed Second Amended Complaint
921 PSiMat Capital Trangsachons, 18898-2000
A2

PSIMNET CAPITAL TEANSACTIONS |998-2000
Source of Information: SEC E-'ili:nE:-: of PSIMet

Date

[ssiied

Initial Purchasers

April 13 1998

£330 Million,
144a Nolbes

Donaldson, Lufkin & Jenretie Securities
Cormporation, Merrill Lynch, Pierce, Fenner &
Lmith Ine and Chase Securities Ine

Movember 998

SG00 Millvon,
|44a Notes

Donaldson, Luftkin &

Jenrette Securities Corporation, Chase Securities
In¢. and Morgan Stanley & Co

Inc

July | 9K

£1.050 million US
and 150 million
Euro 114a

Donaldson, Lufkin & Jenrette International, Bear
Steams Co International Limited and Chase
Manhattan International

MNovember 1999

S600 million US
and 150 million
Eure Motes, | 445

Donaldson, Lufkin & Jenrette International, Bear
Steams Co International Limited, Mermill Lynch
Intermational Limited and Morgan Stanley &

Co. Intermational

February 2000

£740.2 million,
preferred stock

Donaldson, Lufkin & Jenrette Securities
Corporation, Merrill Lynch, Pierce, Fenner &
Smith Incorporated, Morgan Stanley & Co.
Incorporated, Bear, Steams & Co. Inc., Chase
Securities Inc. and BancBoston

Robertson Stephens Inc.
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5 PSINet 1999 Tax Fraud: Transaction
—— Flow & Tax Analysis

The 1999 PSINet transactions diverted $46.56 million in underwriting fees through UK affiliates, avoiding
US Federal, New York State, and New York City taxes. The slides that follow analyze the structure,

geographic flow, and full tax liability.

Total Capital Raised Fees Diverted Offshore NY Tax Gap (State + City) Est. Total Liability

$1.8 Billion $46.56 Million $10.7 Million ~$85.3 Million

Law Office of
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PSINet Fundraising Pattern: 1998—

— 2000

Appendix A287 / A921 — UK "Initial Purchasers" structure used in 1999 only; reverted to US entities in 2000

1998 1999

NORMAL STRUCTURE

Lead Underwriter:

DLJ Securities Corp. (US)

Fee Routing:

New York - PSINet

Tax Treatment:

US 35% + NYS 9% + NYC 9% = 53%

All fees booked in United States

ANOMALOUS — TAX AVOIDANCE

Lead Underwriter:

Credit Suisse/DLJI (UK)
Merrill Lynch Intl. (UK)
Morgan Stanley Intl. (UK)
Bear Stearns Intl. (UK)

Fee Routing:

New York = London = PSINet

Tax Treatment:

UK only: 30% — NY taxes avoided

$46.56M in fees diverted offshore

Source: Offering Memoranda A287/A921; Agreement Among Initial Purchasers SAO89-SA099

REVERTS TO NORMAL

Lead Underwriter:

DLJ Securities Corp. (US)

Fee Routing:

New York - PSINet

Tax Treatment:

US 35% + NYS 9% + NYC 9% = 53%

UK entities no longer involved

Ex. 1 to Proposed Second Amended Complaint
Q21 PSiMet Capital Transactions, 1998-2000
A2

PSINET CAPITAL TRANSACTIONS 1998-2000
Source of Information: SEC Filings of FSIMNet

Date

Tssued

Initial Purchasers

April 13 1998

£350 Million,
144a Notes

Donaldson, Lufkin & Jenrette Securities
Corporation, Merrill Lynch, Pierce, Fenner &
Smith Inec and Chase Securities Ine

MNovember 1998

600 Million,
l44a Noites

Donaldson, Lufkin &

Jenrette Securities Corporation, Chase Securities
Inc. and Morgan Stanley & Co

Inc

July 1999

%£1.050 million US
and 150 million
Euro 114a

Donaldson, Lufkin & Jenrette International, Bear
Steans Co International Limited and Chase
Manhattan Internation:al

November 1999

F600 million US
and 150 million
Euro Motes, 1445

Donaldson, Lufkin & Jenrette International, Bear
Stearmms Co International Limited, Merrill Lynch
Intermational Limited and Morgan Stanley &

Co. Intermational

February 2000

£740.2 million,
preferred stock

Donaldson, Lufkin & Jenrette Securities
Corporation, Merrill Lynch, Pierce, Fenner &
Smith Incorporated, Morgan Stanley & Co.
Incorporated, Bear, Steams & Co. Ine., Chase
Securities Inc. and BancBoston

Robertson Stephens Inc.
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7 1998 & 2000: Normal Transaction
— Flow

UNITED STATES OF AMERICA

INVESTORS (NY) i US BANKS (NY) PSINet Inc.

DLJ Securities

Ultimate Purchasers Merrill Lynch Ashburn, VA
New York Morgan Stanley New York office
Bear Stearns

TAX RESULT: US Federal Corporate Tax 35% = $16,296,000
NY State Banking Corp. Tax (Art. 32 §1455) 9% = $4,190,400

NYC Banking Corp. Tax (Admin. Code §11-640) 9% = 54,190,400

TOTAL EFFECTIVE RATE: 53% = $24,676,800
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1999: Anomalous Flow — Offshore
—— Tax Avoidance

UNITED STATES

INVESTORS (NY)

Ultimate Purchasers
New York

US AFFILIATES
"Agents" 1999

DLJ, Merrill, Morgan
Bear Stearns — NY

$46.56M fees re-routed to London

PSINet Inc.

Ashburn, VA
New York office

Net proceeds - PSINet

ENGLAND

unpaid

TAX EVASION: Only UK 30% paid on $46.56M. Evaded: NYS 9% + NYC 9% = 18% = $10,708,800 in NY taxes

Law Office of
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Transaction Structure: 1998-2000

—— Comparison

1998 & 2000 (Normal)

1999 Only (Anomalous)

Year(s) 1998, 2000 1999 Only

Capital Raised ~$400M each year S840M (July) + S960M (Nov) = $1.8B
Lead Role DLJ Securities Corp. (US) UK Affiliates — "Initial Purchasers"
US Affiliates Role Lead Underwriters "Agents" only — relabeled

Fee Amount 2.75% of offering 2.75% = S46.56M to London

Fee Destination

Market Risk

Tax Jurisdiction

Effective Tax Rate

Legal Authority

New York (US)

US entities

US Federal + NY State + NYC

53% (35% + 9% + 9%)

26 U.S.C. §861(a)(3)

London, England (UK)

UK — simultaneous close = ZERO risk

United Kingdom only

30% (UK only)

UK Finance Act 1999

Ex. 1 to Proposed Second Amended Complaint
Q21 PSiMet Capital Transactions, 1998-2000
A2

PSINET CAPITAL TRANSACTIONS 1998-2000
Source of Information: SEC Filings of PSINet

Date

Issued

Initial Purchasers

April 13 1998

£350 Million,
144a MNotes

Donaldson, Lufkin & Jenrette Securities
Cormporation, Merrill Lynch, Pierce, Fenner &
Smith Inc and Chase Securities Inc

November 1998

600 Million,
l44a Noites

Donaldson, Lufkin &

Jenrette Securities Corporation, Chase Securities
Inc. and Morgan Stanley & Co

Inc

July 1999

%1050 million US
and 150 million
Euro 114a

Donaldson, Lufkin & Jenrette International, Bear
Steans Co International Limited and Chase
Manhattan Internation:al

November 1999

S600 million US
and 150 million
Eura Notes, 14448

Donaldson, Lufkin & Jenrette International, Bear
Steamms Co International Limited, Merrill Lynch
Intermational Limited and Morgan Stanley &

Co. Intermational

February 2000

£740.2 million,
preferred stock

Donaldson, Lufkin & Jenrette Securities
Corporation, Merrill Lynch, Pierce, Fenner &
Smith Incorporated, Morgan Stanley & Co.
Incorporated, Bear, Steams & Co. Inc., Chase
Securities Inc. and BancBoston

Robertson Stephens Inc.

Law Office of
Thomas C.
Willcox




10 Tax Liability: Should Have Paid vs.

—— Actually Paid

SHOULD HAVE PAID (US Routing)

US Federal Corporate Tax 35%

$16,296,000

$4,190,400

NYC Banking Corp. Tax 9%

$4,190,400

TOTAL: 53% = $24,676,800

NY State Banking Corp. Tax 9% UK "State" Tax

ACTUALLY PAID (UK Routing)

UK Corporation Tax 30%

$13,968,000

UK "City" (London) Tax

TOTAL: 30% = $13,968,000

NY TAX GAP: NYS 9% ($4,190,400) + NYC 9% ($4,190,400) = $8,380,800 evaded

Law Office of
Thomas C.
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1 1 Tax Gap & Estimated Liability with
—— Penalties

Federal Tax Gap (US 35% — UK 30%) $2,328,000

NY State Tax Evaded (9%) $4,190,400

NYC Tax Evaded (9%) $4,190,400

SUBTOTAL — NY Tax Gap (State + City) $8 380,800

Late-Payment Penalty (25% cap) $2,092,500

Compound Interest (~8.85% APR) ~$74,860,000

ESTIMATED TOTAL NY LIABILITY ~$85,333,000 (= 11x original principal)

Law Office of
Thomas C.
Willcox




SEGMENT 1 OF 3

12 Segment 1: The

Transaction and the
Tax Posture

* The PSINet | and Il offering memoranda and the role of
US affiliates as initial purchasers.

* How the deal structure interacts with assignment of
income and sourcing of services.

* Early efforts to report fraud to the IRS and the resulting
paper trail.

* Why this transaction surfaced under the NYC False
Claims Act.

e Set-up question: what does the documentary record
actually show?




13 PSINet | - Offering

Memorandum, Front
Cover

. 32 1 Ex. B o Katz Affirmation

PEIMal Offenng Memorandum
July 16, 1898

A320-A502
s T
Orfering Memorandum
July 16, 1999
$1,050,000,000
11% Senior Notes due 2009
€150,000,000
11% Senior Notes due 2009
The Company: * Registration Rights: offer
+ We are the leading independént global Eﬁmlﬂ?%_lﬂﬁ;ﬂm :&‘h&&- ed within 75
rovider of Internet solutions o e L. g ELing.
Eusjmues * Closing: Delivery of the notes in global
« PSINet Inc Emnvbil;bem:i:ljuﬂ:u mj:r:mre
; . es on , . which we
o Kt R ko as the Closing Date:
(703} S04-41 The Notes:
Proposed Trading Formai: + Maturity: Avgost 1, 2009.
+ The PORTAL market or directly with « Interest Payments: Semd-annually in cash
qualified buyers. in arrears on February 1 MMM 1,
+ Application has been made to list the euro commencing on February 1,
notes on the Luxembourg Stock Exchange. * Redemption: We can redeem the notes on
No application has been made to list the or after August 1, 2004, In addition, we
dollar notes on the Luxembourg Stock can redeem up to 35% of the dollar notes
Exchange. and up to of the euro notes prier to
Aungust 1, 2002, with the net proceeds of a
The Offering: pu.&::‘uguiy offering or certain private
* Gross Proceeds: $1,050,000,000 from the Sy PlaTERE.
issuance of the dallar notes and « Ranking: The notes will be general
€ 150,000,000 from the issuance of the suro unsecured obligations, ranking jurdor to
nobes. I:Il.ldI secured ob: :: larﬁu!:n l:n]-'r
+ LUse of Proceeds: We to use the net iy 'b."’.d'.*“ o iabahities of our
Egmds to fimatue ::Fp‘l"l;J e itures, subsidiaries.
uding the acquisition of additional

telecommunications bandwidth and

related facilities and ipment and the

qumm:ion of Internet data miﬁ'rlgji;d
general corporate purposes. We

pﬁ.n to use & portion E fund acquisitions

or investments.

Frice

Par Ml Tolal
Dallar notes 100% 51,0050, 000,000
Euro notes 100% £1.50,000,000

This investment involves risk. See “‘Risk Factors™ beginning on page 10.

We have not registered these securities under the Securities Act of 1933 or under any state
securities laws. Therefore, we may not offer or sell these securities within the United
States or to, or for the account or benefit of, any U.S. person unless the offer or sale would

ualify for a stration exemption from the Securities Act of 1933 and state securities
aws, Accordingly, we are only offering these securities: (i) to QIBs (as defined in Rule
144A of the Securities Act of 1933) and (ii) oulside the United States in compliance with
Regulation 5 of the Securities Act of 1933.

Donaldson, Lufkin & Jenrette
Bear, Stearns & Co. Inc.
Chase Securities Inc.

Law Office of
Thomas C.
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14 PSINet | - Offering

Memorandum. Back Cover

July 16, 1999

$1,050,000,000
11% Senior Notes due 2009

€150,000,000
11% Senior Notes due 2009

OFFERING MEMORANDUM

Donaldson, Lufkin & Jenrette
Bear, Stearns & Co. Inc.
. Chase Securities Inc.

We have not authorized any dealer, salesperson or other person to give you written information other
than this offering memorandum or to make representations as to matters not stated in this offering
memorandum. You must not rely on unauthorized information. This offering memorandum is not an
offer to sell these securities or our solicitation of your offer to buy the securities in any jurisdiction
where that would not be permitted or legal. Neither the delivery of this offering memorandum nor
any sales made hereunder after the date of this offering memorandum shall create an implication that
the information contained herein or the affairs of PSINet have not changed since the date hereof.

Law Office of
Thomas C.
Willcox




15 PSINet Il - Offering
Memorandum, Front
Cover

CHfering Memorandum
Movember 24, 1999

T — —Wgvemibar 24, 1959

ﬁ’;t

AL NG

$600,000,000
10 % Senior Notes due 2006
€150,000,000

10% % Senior Notes due 2006

The -I.‘n-:hpm,.-:

* Weare a leading independent global
provider of Internet and ol ommieroe
solutions 10 businesses,

* Llee of Frocends: We ]"ll.m b0 use tha not

proceeds to finance capital expenditures,
including the acquisition of additional
telecommunications bandwadith and
related facilities and equipment and the

= PSIMNe Inc. ; :
- Divive consiruction of Intermel data cenders, and
;'!m Ifjunm‘?: r'.:ri "I'II:1'; for E-un.:'r.ﬂ corporate purposcs We ales
I7f11:|ll1 'inlnl' : E}I etk plan to use a portion to fund acquisitions

Froposed Trading Formai:

* The POET AL market or |_'||:.|-H_1E_l.-' with
qualificd buyers.

+ Application has been made 1o list the eumn
notes on the Lusembourg Stock Exchange.
W cannot aseuse Yo that a Ill-itll"IE |.-,-;||I11|,
obtained. Any prospective purchaser is
adwised to {hl:-:E the listing status with the
listing agent in Luxembourg. where a
listing prospectus will be made avallable
free of charge. No application has been, or
will ba, made kn list the dollar notes on the
(TR Gabla] ILITE Sock Exdhangg

The Cifering:

o Caross Procosdde: LS, SeO0 D00 D00 froem dhae

issuance of the dollar notes and
| SR From the issuance of the curo

fokes

of Inveslimends.

Registration Rights: Exchange offer

regist ratien sEalement o be Blagd seithin 75
days of the chosing of this offering
Closing: Delivery of the notes in global
form will be made through one or more
depositanes on December 2, 1999, which
i FEhir to % the II.""E“H | Bk

Thie Notes
" !'l.-1..'|I!|.|.r|I::|.-' Dgcembisr 1, A
w [nterest Payments: Serma-anroally m cash

in arrears on June 1 and Decemnber |
commencing on June 1, 3000
Boedemption: We may nol redeem the
notes at any fme

Ranking: The notes will be general
unsecured obligations, rankimg unior o
our secuned obligations and 1o any
indebbedness and other liabilities of our

stibsidiaries

Pisie
— i Per Naoie i c Total
Dollar notes S A 100 & i) N, DX
Euro notes. TI00% 150,000,000

This investment involves risk. See “Risk Factors" beginning on page 12,

We have not registerad these securities under the Securities Act of 1933 or under any
state securitics laws. Therefore, we may not offer or sell these securities within the
Linited States or to, or for the account or benefit of, any LS. person unless the offer or
sale would qualify for a registration exemption from the Securities Act of 1933 and state
securities laws. Accordingly, we are only offering these securities: (i) to Q1Bs (as defined
in Rule 144A of the Securities Act of 1933) and (11} outside the United States in
compliance with Regulation S of the Securities Act of 1933

Dunaldét-m, Lufkin & Jenrette

Bear, Stearns & Co. Inc.
Merrill Lynch & Co.

Morgan Stanley Dean Witter

Law Office of
Thomas C.
Willcox




16 PSINet Il - Offering
Memorandum, Back Cover

Movember 24, 1999

_,f"’l
$600,000,000
10 % Senior Notes due 2006

€150,000,000
10%2 % Senior Notes due 2006

OFFERING MEMORANDUM

Donaldson, Lufkin & Jenrette
Bear, Stearns & Co. Inc.

Merrill Lynch & Co.
Morgan Stanley Dean Witter

We have not authorized any dealer, salesperson or other person to give vou written information other
than this offering memorandum or to make representations as to matters not stated in this oftering
memorandum. You must not rely on unauthorized information. This offering memorandum is not an
offer to sell these securities or our solicitation of your offer to buy the securities in any jurisdiction Law Office of
where that would not be permitted or legal. Neither the delivery of this offering memorandum nor Thomas C.
any sales made hereunder atter the date of this offering memorandum shall create an implication that Willcox

the information contained herein or the affairs of PSINet have not changed since the date hereof.




17 PSINet Il Cross-Receipt
(Exhibit F-1) - Dollar
Notes

EXHIBIT F-1
CROSS-RECEIPT

The undersigned, Donaldson, Lufkin & Jenrette Securities Corporation,
Bear, Stearns International Limited, Merrill Lynch International and Morgan Stanley &
Co. International Limited (collectively, the “Initial Purchasers™), hereby deliver 1o PSINet
Inc., a New York corporation (the “Issuer™), by wire transfer in same day funds, the
aggregate amount of $586,440,000 in accordance with wiring instructions previously
delivered to the Initial Purchasers by the Issuer, representing payment in full of the
purchase price for $600,000,000 in aggregate principal amount of the Issuer’s 10% %
Senior Notes due 2006 (the “Dollar Notes™), in accordance with the provisions of the
Purchase Agreement, dated November 24, 1999, among the Issuer and the Initial
Purchasers. -

The undersigned hereby acknowledges receipt from the Issuer of
$600,000,000 aggregate principal amount of the Dollar Notes, said Dollar Notes being in
the denominations, and registered in the names, requested by the Initial Purchasers.

DONALDSON, LUFKIN & JENRETTE SECURITIES
CORPORATION

BEAR, STEARNS INTERNATIONAL LIMITED
MERRILL LYNCH INTERNATIONAL

MORGAN STANLEY & CO. INTERNATIONAL
LIMITED

By: DONALDSON, LUFKIN & JENRETTE
SECURITIES CORPORATION

Name:
Title:

Law Office of
Thomas C.
Willcox

Date: December 2, 1999




18 PSINet Il Cross-Receipt
(Exhibit F-2) - Euro Notes

EXHIBIT F-2

CROSS-RECEIPT

The undersigned, Donaldson, Lufkin & Jenrette International, Bear, Stearns
International Limited, Merrill Lynch International and Morgan Stanley & Co. International
Limited (collectively, the “Initial Purchasers™), hereby deliver to PSINet Inc., a New
York corporation (the “Issuer™), by wire transfer in same day funds, the aggregate amount
of Euro 146,610,000 in accordance with wiring instructions previously delivered to the
Initial Purchasers by the Issuer, representing payment in full of the purchase price for Euro
150,000,000 in aggregate principal amount of the Issuer’'s 10% % Senior Notes due 2006
(the “Euro Notes™), in accordance with the provisions of the Purchase Agreement, dated
November 24, 1999, among the Issuer and the Initial Purchasers.

The undersigned hereby acknowledges receipt from the Issuer of Euro
aggregate principal amount of the Eurc Notes, said Euro Notes being in the denominations,
and registered in the names, requested by the Initial Purchasers.

DONALDSON, LUFKIN & JENRETTE
INTERNATIONAL | .
BEAR STEARNS INTERNATIONAL LIMITED
MERRILL LYNCH INTERNATIONAL
MORGAN STANLEY & CO. INTERNATIONAL
LIMITED

By: DONALDSON, LUFKIN & JENRETTE
INTERNATIONAL

Name:
Title:

Date: December 2, 1999

Law Office of
Thomas C.
Willcox




19 PSINet Il Cross-Receipt
(Exhibit F-3) - PSINet
Acknowledgment

EXHIBIT F-3
CROSS-RECEIPT

The undersigned, PSINet Inc., a New York corporation (the “Issuer™), hereby
acknowledges receipt from Donaldson, Lufkin & Jenrene Iniernational, Bear Siearns
International Limited, Merrill Lynch International, and Morgan Stanley & Co.
International Limited (collectively, the “Initial Purchasers™), by wire transfer in same
day funds, of the aggregate amount of $586,440,000 in accordance with wiring
instructions previously delivered by the Issuer to the Initial Purchasers, representing
payment in full of the purchase price for $600,000,000 in aggregate principal amount of
the Issuer’s 10%4 % Senior Notes due 2006 (the “Dollar Notes™), in accordance with the

provisions of the Purchase Agreement, dated November 24, 1999, among the Issuer
and the Initial Purchasers.

The undersigned has delivered to the Inital Purchasers $600,000,000 aggregate
principal amount of the Dollar Notes, said Dollar Notes being in the denominations,
and registered in the names, requested by the Initial Purchasers.

PSINET INC.

By:
Edward D. Postal
Executive Vice President and Chief
Financial Officer

Date: December 2, 1999

Law Office of
Thomas C.
Willcox




20 Comfort-Letter

Requests: U.S. Dealers as
Initial Purchasers

B POV ETTIDE = LPELATI LD oh e
A160-A1T1

Document Executed by the US Placement Agents as “Initial Purchasers™

Letter dated November 22, 1999, from J. Gelles of Morgan Stanley & Co. To Price Waterhouse
Coopers LLP (“PWC™) (No. 34).

Letter dated November 22, 1999 executed by Colin R. Knudson of Donaldson, Lufkin &
Jenrette Secunties Corporation (“BLISC™) to PWG (No. 36).

Letter dated November 22, 1999 from [illegible] of Merrill Lynch & Co to PWC (No. 37).
Letter dated November 22, 1999 from L. Alletto on behalf of Bear Steamns & Co. (No. 40).

Exhibit F-1 to Closing Memorandum, “Cross -Receipt” executed (in type only) by DLISC (No.
122).

Agreement between “Initial Purchasers” dated 12/2/99, executed by Merrill Lynch (No. 136),
and Morgan Stanley & Co. (No. 137).

Letter dated November 22, 1999, executed by Colin R. Knudson on behalf of DLISC (No. 141).
Letter dated November 22, 1999, executed by L. Alletto on behalf of Bear Stearns (No. 145)

Letter dated November 22, 1999, executed by J. Gelles on behalf of Morgan Stanley & Co. (No.
146).

Law Office of
Thomas C.
Willcox




21 US Affiliates as Initial
Purchasers, Front Page

S$600,000,000 10%% Senior Notes Due 2006
and
Euro 150,000,000 10%:% Senior Notes Due 2006

of PSINet Inc.

Agreement between Initial Purchasers

December 2, 1999

Donaldson, Lufkin & Jenrette International
as Lead Manager

99 Bishopsgate

London, EC2M 3YH

England

Dear Ladies and Gentlemen:

We understand that PSINet Inc., a New York corporation (the “Company™), proposes to
issue and sell to the several Initial Purchasers (as defined below) an aggregate of Euro 150,000.000 in
principal amount of its 10%% Senior Notes due 2006 (the “Euro Notes™) and $600,000,000 principal
amount of its 10%4% Senior Notes due 2006 (the “Dollar Notes” and, together with the Euro Notes, the
“Notes™) pursuant to a purchase agreement, dated as of the date hereof, substantially in the form attached
hereto as Exhibit A (the “Purchase Agreement”), with Donaldson, Lufkin & Jenrette International
(“DLJT™), Bear Stearns International Limited (“BSIL™) Merrill Lynch International (“MLI"™), and Morgan
Stanley & Co. International Limited (“MSI™and, collectively with DLJI, BSIL and MLI, the “Initial
.Purchasers™).

The Notes will be offered without being registered under the United States Securities Act
of 1933, as amended (the “Securities Act™), in reliance on exemptions therefrom. Notes sold in reliance on
Regulation S of the Securities Act will be represented by one or more Notes (the “Regulation S Notes™).

Notes sold in reliance on Rule 144A of the Securities Act will be represented by one or more Notes (the
“144A Notes™).

1. Sales of Notes. We acknowledge and agree that (i) all sales by us of beneficial
interests in the Regulation S Notes will be made exclusively by us, (ii) all sales by you of benefic'al
interests in the Regulation S Notes will be made exclusively by you, (iii) all sales by us of beneficial
interests in the 144 A Notes will be made through our United States affiliates named in Schedule B-2 to the

Law Office of

Thomas C.
Purchase Agreement and (iv) all sales bu snu af haneaficial interects in the. 144 A Notes will be made through Willcox




22 Agreement Between

Initial Purchasers - Merrill
Lynch Sighature

1_ 6_6 Documents Executed by Initial Purchasers
et o el e November - Degember 1999
A1B0-A1TT e

This Agreement between Initial Purchasers is being executed by us and delivered 10 you in
duplicate. Please indicate your receipt of identical agreements from each of the other Initial Purchasers by
confirming this Agreement, whereupon it shall constitate a binding agreement between us.

Merrill Lynch & Ce.

Name:
Titl

Address for Notices:

Morgan Stanley Dean Witter

By: .
Name:
Title:

Address for Notices:

Bear Stearns International Limited

By:

Name:
Title:

Address for Notices:

Law Office of
Thomas C.
Willcox




23 Agreement Between

Initial Purchasers -

Morgan Stanley Signature

This Agreement berween Initial Purchasers is being executed by us and daliversd to you ip
duplicate. Please indicate your receipt of identical agreements from each of the other Initial Purchasers by
confirming this Agreement, whereupon it shall constitute a binding agreement between us.

Merrill Lynch & Co.

Address for Notices:

Bear Stearns International Limited

By:
Mame:
Title:

Address for Notices:

I

Law Office of
Thomas C.
Willcox




24 Agreement Between
Initial Purchasers - Bear
Stearns Signature

2005 RECOMMENDATION EXHIBIT
1 82 Agreement Between Initial Purchasers

December 2, 1999
A1T2-A183
This Agreement between Initial Parchasers is being executed by us and delivered 1o you in
duplicate. Please indicaie your receipt of identical agreements from each of the other Initial Purchasers by
confirming this Agreement, whereupon it shall constitute a binding agrecment between us.

Merrill Lynch & Co.

By:

Mame:

Title:

d for Notices:

Morgan Stanley Dean Witter

By:

MName:
Title:

Addres r Lices:

Bear Stcarns Internatiopal Limited

T =

I ‘1"’;'5_:/5_, -‘q'ﬁl:‘l'h

Title: G, .-, - Mﬁm’,}"j ﬁﬂ_d—"v’
Address for Notices:

Law Office of

Thomas C.
Willcox
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COMPANY DATA:
COMPANY CONFORMED MAME: AZURIX CORP
CENTRAL INDEX KEY: D001 OBO205
STANDARD INDUSTRIAL CLASSIFICATION: WATER SUPPLY [4941]
IRS NUMBER.: TOO5891 14
STATE OF INCORPORATION: DE
FISCAL YEAR END: 1231

ITEM 5. OTHER EVENTS.

The registrant’s press release dated February 11, 2000, regarding its

intention to sell U.5.5240 million aggregate principal amount of 10 3/8%
senior MNotes due 2007, UK. (pound)1 00 million aggregate principal

amount of 10 3/8% Senior Notes due 2007 and U.S. $200 million aggrcgatc

principal amount of 10 3/4% Senior Notes due 2010, is attached.

|

L A%l 6T FFEERLEE S S U N Ly ML s ppridmansiaaans i o LI, ¢

4.1 Indenture, dated February 18, 2000, between the Registrant
and Chase Bank of Texas, National Association, as Trustee
4.2 Registration Rights Agreement, dated February 18, 2000, by
and among the Registrant and the Imitial Purchasers for the
Dollar-Denominated Senior Notes and the Initial Purchases
for the Sterling-Denominated Sentor Notes .. ...........000000.. 193

Law Office of
Thomas C.
Willcox
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F-4 1 u444981-4.htm VERSATEL TELECOM INTERNATIONAL N.V.
-

As filed with the staff of the Securities and Exchange Commission on October 12, 2001

Lehman Brothers Inc., an affiliate of Lehman Brothers International
(Europe), was an initial purchaser in the First High Yield Offering. Lehman
Brothers Inc., Lehman Brothers International (Europe) and Paribas Corporation,
an affiliate of Paribas, were the initial purchasers in the Second High Yield
Offering. Lehman Brothers International (Europe), ING Barings Limited and ING
Barings LLC are underwriters in the Third HighYield Offering. ING Barings
Limited and ING Barings LLC are each affiliates of the other. Hambrecht & Quist
LLC, an underwriter in this offering, will act as a qualified independent
underwriter, as defined in Rule 2720 of the Conduct Rules of the National
Association of Securities Dealers, Inc., in the Third High Yield Offering.
Paribas Deelnemingen N.V., an affiliate of each of Paribas and Paribas
Corporation, is a shareholder of VersaTel. Lehman Commercial Paper Inc., an
affiliate of each of Lehman Brothers Inc. and Lehman Brothers (Intemational)
Europe, and ING (U.S.) Capital, LLC, an affiliate of each of ING Barings Limited
and ING Banings LLC, are lenders under the Interim Loans, which will be repaid

with a portion of the net proceeds of the Third High Yield Offering.

The underwriters of the offering of the Shares and ADSs in the United States and
Canada, for whom Lehman Brothers Inc. is acting as global coordinator
and U.S. representative, have severally but not jointly agreed, subject to the
terms and conditions of a U.S. underwriting agreement (the form of which is
filed as an exhibit to the Registration Statement of which this prospectus is a
part), to purchase from VersaTel and the selling shareholders the following
respective numbers of ordinary shares in the form of Shares and ADSs:

The underwriters of the concurrent offering of the Shares and ADSs outside
the United States and Canada, for whom Lehman Brothers International (Europe) is
acting as global coordinator and lead manager, have severally bul not jointly
agreed, subject to the terms and conditions of an international underwriting
agreement (the form of which is filed as an exhibit to the Registration Law Office of
Statement of which this prospectus is a part) to purchase from VersaTel and the Thomas C.
sclling shareholders the following respective numbers of ordinary shares in the Willcox
form of Shares and ADSs:
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Whistleblower Letter

Ex. C 1o Willoox Adfickavi

845 Lether from IRS 1o Eelalor
Jume 29 2007
DEPARTMENT OF THE TREASURY ABAS

INTERNAL REVEMUE SERVICE
WASHINGTOMN, D.C. 20224

WHISTLEELDWER GFFICE

June 29, 2007

Mr. Thomas C. Willcox

Attorney at Law

1020 19th Street, N.W., Suite 400
Washington, D.C. 20038

Deaar Mr. Willcox:

This is in response to your recent corraspondence conceming the denial of
claims for reward under Section 7623 of the Internal Revenue Code. In pravious
correspondence, you asked me o review the denial of reconsideration of a claim
you submitted. You asked whather the review by my office was still in process.
You also said you are concerned that recent correspondence from Ogden was
sent to your home address—that there was an implicit message that you should
stop making claims or the IRS “will take more Interest in your taxes."

After raceiving your initial correspondence in March of this year, | asked a
member of the Whistleblower Office staff to make inquiries into the decision to
deny the claim you submitted. He raviewed the analysis and evidence
supporting the denial, and found it thorough and well reasoned. | understand
that the information available to you leads you to a different conclusion, but | am
not permitted to share the |RS analysis and evidence with you because of the
strict taxpayer privacy provisions of Section 6103 of the Intemal Revenue Code.

With respect to your concern that requests for reconsideration may prompt the
IRS to take more interest in your taxes,” all | can say is that your concem is
unfounded. The inability of the IRS to provide information about the reasons wiy
claims are denied prompis some claimanis to seek reconsideration. We draw no
negative conclusions about claimants who do so, and persistance in
correspondence with the IRS is not a criterion for selecting retums for
examination.

4. LM

n Whitlock
Director

Law Office of
Thomas C.
Willcox
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Act

§ 190. CIVILACTIONS FOR FALSE CLAIMS .....ooiiiiiiiieeeeeeee e -
1. Civil enforcement aCtiONS. ....ueeeeeuueeiiiitiieeeiiiiee ettt ettt ee e e e e eree e e e 4
2. QUi taM CIVIL ACHOMNS ..uuveeeeiiiieieiiiiee ettt ettt ettt e e eee e e e eeeeans 5
(a) Any person May Bring AN ACHON ...eeeeeuueiiieeeeeeiiieieeeeeeeeeee e ee e e 5
(b)  Service of complaint on MUNICIPALIE Y ..eeeveuveeiiiiieeiiiiiieeiiieeeeeeeeeeee e 5
(c)  Events Prior to Expiration of 60 Day Period..........cceecuveeeiieiueieeiiiiieeiiiieeeeeieeee 6

(1) File @ COMPIAINT. ...ttt ettt ettt ettt eeeeeeeeeeeeeeeeeeeeeeeeeaaanaeaens 6
(1) IEOTVEIIC . .ot e e e e e e et e e e e e e e e e e e e e eaeeeeees 6
(111) Local government OPtIONS. . ..c..uuuuueeeeieeeeeiieiieieeeeeeeeeeeeeeeeeeeeeeeeeeeititiieeereeeeereeeeeeeeeaeeeeens 6
(A) SUDSTITULE .ttt e e e e e eeaaaeaeaa 6
(B) INEETVEIIE .ttt ettt e e e e e e e e e e aeeeeaaaaaaans 6
(d) Relation Back . ....eeviiiiiiiiiiiiiieieeeeeeeee e 6
(e) Timing of Motion t0 INtEIVENE ....uuueeeeeeieiiiiieeeeeeeeiieee et 7
()  State’s Declination t0 INtETVENE ..uvveeeeieiiiiiiieeeeeeiiieeee et 7
3. TIME t0 ANSWET. teeutieeeiiiie ittt ettt ettt et e ettt e e et eeee st te e e et eeeeaeaeee e 7
4, Related aCtIONS ...uveeiieiiieiiiiiieeeeiee ettt e e e e e 8
5. Related ACHIONS tooeouueieiiiiiieeeiee ettt e e e 8
6. Rights of the parties of qui tam actions. .........ccceeeveeveeeiiiiuiiiiiiiiiiieeeiiieeeeee e 8
(b) State’s Options POSt fIlING .....veeeeuieeieiiiiieiiiiiie ettt 9
(1) State May MOVE t0 DISIMISS ...eevieeereeiiiiieieiiiiee ettt ettt eeeeeeeeiie e e e 9
(i1) State May Settle ACTION.....uuiieiiiiiiiieiie ettt e e e e e et e e e e e 9
(i11) State May Bar restrict qui tam plaintiff’s actions ..........eeeeveeeeiieveeriiiiiiiiiiiiiiieeeennn 10
d. Alternative Actions for Attorney General to Supersedeing Or Intervening ............... 10
6. Awards to qui tam plaintiff.............ococeeeiiiiiiiiii 10
(a) If the attorney general elects to convert the qui tam civil action into AG Action............... 10
§ 190-a. MONIES RECOVERED ...cccuviiiiiiiiiiiiiiiiiiiiei ettt
13

§ 190-b. Medicaid fraud recOVery repOrting. ......cccuveeeeieeeeiiiiiiieiiiiiiieeesiiieee it eeieee e

1

§ 191. REMEDIES........oiiiiiiiiiiiiiiiiis ettt e e,

1

§ 192. LIMITATION OF ACTIONS, BURDEN OF PROOF ...........oooioeiiooooseeeeeseee 14 el

L TOI Y AT, oo e e e eeenseensseenssenssennssenssesnsseenssenssennsssnnsesnssesnssesnssennseenns 14 Willcox




29 Statute of
Limitations: Relator vs.
State/City

* |If fraud is established, there is no statute of

limitation for civil assessments, 26 U.S.C.
§6501(c)(1) and (2),

* NYS, Tax Law § 1147, or

* for New York City civil tax fraud claims. NYC AC
11-674 (3)(a)(2).

* Therefore, a deficiency created by fraud is never
extinguished until satisfied
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Office (734) 647-4033
Fax (734) 764-8309
aviyonah(@umich. edu

Reuven S. Avi-Yonah

Irwin L Cohn Professor of Law and Director
Director: International Tax LL.M. Program

June 2,2016
Mr. Thomas C. Willcox, Esq.

1717 K Street, N.W., 9t Floor

Washington, D.C.

RE: State of New York ex rel. Thomas C. Willcox vs. Credit Suisse et al.

Dear Mr. Willcox,

You have requested my opinion in regard to the application of federal, New York State and New
York City income taxes to certain transactions that took place in New York City in July and November
1999. In these transactions (the "Placements") PSINet, a Delaware corporation, raised over $1.6 billion in
two private offerings that qualified as private placements under SEC Rule 144a. The defendants and their
UK Affiliates in the above actions are investment banks (including their predecessors in interest, that
appeared to act as "initial purchasers" of the notes issued by PSINet and then re-sold them at a gain to
investors in the U.S. and the UK (hereinafte the US Affliliates may be referred to as the "Defendants”.

According to the facts described below, 85% of the investors in the PSINet notes were U.S. based,
the actual work related to the Placements was performed by the U.S. based affiliates (the "US Affiliates") of
the U.K. based affiliates of the Defendants (the "U.K. Affiliates"), and the closing for both placements took
place in New York City. Nevertheless, the Defendants claimed that the actual initial purchasers of the
PSINet notes in both Placements were the U.K. affiliates, while the U.S. Affiliates merely assisted in the
sale of the notes in the U.S. The Placements were apparently structured in this way to avoid U.S. federal,

New York State and New York City income tax.

On the basis of the facts described more fully below, in my opinion, the income earned by the
Defendants from the Placements should have been subject to U.S. federal and New York State and City

income tax, as they applied in 1999."

1 The income may in fact have been subject to federal tax under an agreement between
the Defendants and the IRS, which is reflected in the IRS file. While you have not been paid a
reward, in my experience, many whistleblowers fail to collect rewards even when the IRS
succeeds in collecting tax because of procedural hurdles

Law Office of
1 Thomas C.
Willcox
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140 A.D.3d 622 (2016)
36 N.Y.5.3d 89
2016 NY Slip Op 05078

STATE OF NEW YORK ex rel. THOMAS C. WILLCOX, Appellant,
V.

CREDIT SUISSE SECURITIES (USA) LLC et al., Respondents.

1584, 100185/13.
Appellate Division of the Supreme Court of New York, First Department.
Decided June 28, 2016.

Order, Supreme Court, New York County (Kelly O'Neill Levy, J.), entered July 22,
2015, which, insofar appealed from as limited by the briefs, granted defendants’
motion to dismiss the amended complaint and denied relator Thomas C. Willcox's

motion for leave to file a third amended complaint, unanimously afirmed, without
costs.

Concur — Sweeny, J P, Acosta, Feinman, Kapnick and Webber, JJ.

As relator basically concedes on appeal, the claims pled in his amended complaint
were time-barred. Hence, the real issue i1s whether the court properly denied his
motion for leave to file a third amended complaint.

While leave to amend should be freely given (see e.g. McGhee v Odell 96
AD3d 449 450 [1st Dept 2012]), "a court must examine the ment of the proposed

amendment in order to conserve judicial resources” (360 W 11th [ C vACG
Credit Co [l LLC, 90 AD3d 552,553 [1st Dept 2011]). Relator fails to state a claim

for violation of State Finance Law § 189 (1) [g}_[ll His theory — that if defendants’
alleged underreporting of their income in 1999 created a deficiency that carmed

over into subsequent years, their New York state corporate franchise tax returns
filed between January 2002 and January 2013 constituted false claims under the
doctrine of implied false certification — i1s speculative. A complaint 1s properly Law Office of

. ) r _ : . ) Th C.
dismissed if it is "based on pure speculation" (HT Capital Advisors v Optical Willoas




32 Willcox Il, Page 2

124090, *19 [SD NY, Sept. 16, 2015, No. 12 Civ 5089(GED)] ['speculative general assertion” not enough for False Claims
Act]; Ebeid ex rel U.S. v Lungwitz, 616 F3d 993, 999 [Sth Cir 2010] [relator must "supply reasonable indicia that false claims
were actually submitted"], cert denied 562 US 1102 [2010]).12] Furthermore, "the implied certification theory of liability should
not be applied expansively” (United States ex rel. Wilkins v United Health Group, Inc., 659 F3d 295, 307 [3d Cir 2011]; see
also Mikes v Straus. 274 F3d 687, 699 [2d Cir 2001]), and State Finance Law § 189 (1) (g) requires the "false record or
statement” to be "material to [the] obligation to pay ... money ... to the state ... government” (emphasis added).

1 On appeal, he does not contest the motion court's rulings regarding conspiracy, therefore, we need not examine his cause of action

for violation of section 189 (1) (c).

2 "The [New York False Claims Act] follows the federal False Claims Act... and therefore it is appropriate to look toward federal law
when interpreting the New York act” (State of New York ex rel_Seiden v Utica First Ins. Co., 96 AD3d 67, 71 [1st Dept 2012], Iv denied 19

NY3d 810 [2012]).

Save trees - read court opinions online on Google Scholar.

https:/fscholar.google com/scholar_case?case=38836920151825583388&qg=willcox+credit+suisse+&hl=endas_sdt=20006 1M

Law Office of
Thomas C.
Willcox




33 Segment 2:

Procedure, Sealing, and
the Record

Py
= i\

* The sealing order and the relator’s obligations
during the seal.

* The email record with the NYC Law Department.
* Communications with NYC Attorneys X and Y.

* Denial of the motion to appeal and the path to
the Appellate Division.

* Set-up question: what does the procedural record
reveal about the parties’ choices?
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— 1

At IAS Part (o Lof the Supreme Court of
the State of New York held in and for the
County of New York at the Courthouse at 60

C Street, New York, New York on this
day of d_mj_‘_, 26— T

SUPREME COURT OF THE STATE OF NEW YORK

PRESENT: "
Justice of the Supreme Court

COUNTY OF NEW YORK

[SEALED],

Plaintiff,
- against - 3
[SEALED], Filed under Seal in Camera Pursuant to
il NEW YORK FALSE CLAIMS ACT,

Defendants. |+ NY.FIN.LAW §1902)(b)
pRcibooRst AMENDED SEALIN

Upon cﬁg%un of the State of New Ynﬂ:'s Motion f #f Amended Sealin g Order,
dated Januz&:.r 3%5} 7, it #hereby ORDERED ss follqws®
1. ‘Khe rrﬁ‘hnn is GRAT;@‘ED il

2‘ Bnthfl}thesea.ﬁg‘usadb}rﬂns Cuuﬂnnﬁ}:ﬁlemﬂusachnnhyﬂrdﬁrdntud

March 15, Zﬂtﬁ. and (ii) the Cltjfﬂ{:‘ Hew York’s time to make an election and provide notice of
such election pursuant to N.Y, State ﬁnﬂnce Law § 190(2)(c), are hereby extended until further
order of the Court; and

3. The City of New York Law Department shall provide the Court with an under seal,
ex parte report describing the status of its investigation of the matters raised in the qui tam

complaint at six (6) month intervals from the date of this Amended Sealing Order until such time

Law Office of
Thomas C.
Willcox
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2 :

as the Court shall order that the seal be lifted and the government's time to make an election
pursuant to N.Y. State Finance Law §190(2)(c) be terminated: and

4.  Absent further order of the Court, the County Clerk shall not enter the Complaint or
any other document in any electronic case filing system, and shall deny access to the Complaint
and other documents filed with the Court in this action to anyone except for the City of New

York Law Department, the Office of the New York Attorney General, and any agents thereof

designated in writing by counsel. : de s he served
5. Ordered Ther & oY oF A Tl;, ,&1¢ ten Cio)

£ lofvr or Loupse
L O dI;;f Sigmic S of s ortas

da««qﬁ o

ENTER

Law Office of
Thomas C.
Willcox
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Letter, First Page
®

§()2

LAW FIRM

Thomas C. Willcox, Attorney at
Law

1701 16th Street, N.W, Suite 211, Washington, DC 20009, 202.239.2762 m 202.617.4210
Thomaswillcox@willcoxlaw.com.co, https://willcoxlawusa.attorney/

February 27, 2023

VIA EMAIL: GRUBIN@LAW.NYC.GOV

Gail Rubin

Chief, Affirmative Litigation Section
New York City Law Department

100 Church Street

New York, NY 10007

RE. State of New York for the City of New York ex rel Thomas C. Willcox v. Credit Suisse (USA)
LLC et al. ,100335/2016, on appeal, 2022-03942

Dear Ms. Rubin:

Set forth below is a detailed letter containing a recommendation for the above-
referenced case. Due to the complexity, a table of contents precedes the substance.
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40 NYC's Non-Response

O20/23, 905 AM Thomas C. Willcox Mail - RE: [EXTERMAL] Denial of Mofion for leave o appeal - NYSCEF Aleri: Appelaie Division - 1si Depl - Ci..

M Gma || Thomas Willcox <thomaswillcox@willcoxlaw.com.co>

RE: [EXTERNAL] Denial of Motion for leave to appeal - NYSCEF Alert: Appellate

Division - 1st Dept - Civil Action - General - Entry of Order/Judgment 2021-03942
(The State of New York, for tiIE City of New York et al v. Credit Suisse Securities

(USA) LLC, a

Rubin, Gail (Law) <grubin|@law. nyc.gov= Wed, Apr 18, 2023 at 10:43 AM
To: Thomas Willcox <thomaswillcoxi@willcoxlaw. com_co>

Mr. Willcox — we will responding to your letter shorthy.

From: Thomas Willcox <thomaswillcoxi@willcoslaw. com.co

Sent: Thursday, March 30, 2023 11:38 AM

To: Rubin, Gail (Law) <grubini@law.nyc.gov=

Subject: [EXTERMAL] Denial of Motion for leawe to appeal - NYSCEF Alert: Appsallate Division - 15t Dept - Civil Action -
Geanearal - Entry of Drdar’ Judgment 2021-03242 (The Siate of Mew York, for the City of Mew York at al v. Credit Suisse
Securities (U5A) LLC, as...

Wou don't often get email from thomaswillcos@Ewillcoxkaw com.co. Leam why this is important

CaUTION: This amail onginated from oulside of the organization. Do nol click links or opéen altachments unless you
recognize the seander and know the conlent is safe. Forward suspact email lo phishi@oli_nyc.gov as an attachment
(Click the More button, then forward as altachmeant).

Ms. Rubin,
The atiached was handed down today.
Will | be gefting any response o my letier of last month?

Thanks for your attention to this matter.
Thomas C. Willcox, Attorney at Law
1701 16th Street, NW, 211

Washington DC 20009

202230 2762

Fax 202 234 03482
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41 Segment 3: Doctrine

and Ethics

* PSINet tax doctrines: assighment of income,
sourcing, federal-NY interplay.

 Preclusion and reverse false claims.

* Ethics for government lawyers and relator's
counsel.

* Three hypotheticals: Attorney X, relator's counsel,
an Appellate Division judge.

* Guiding question: what should have been done
differently?




42 Doctrinal Structure of

the PSINet Transactions

* Assignment-of-Income Doctrine: Income is taxed to the person who earns and controls it,
not whoever is named on the check; U.S. principals cannot reroute fees abroad through a
foreign affiliate.

e Source-of-Services Rule (Section 861): Services income is sourced where performed;
underwriting, book-running, and allocation in New York generate U.S.-source fees.

* Avi-Yonah Opinion: PSINet was "crudely structured" so New York principals did 85% of the
\k/)vork V\]iPiLe U.K. affiliates handled 15% and served as "initial purchasers” to shift the fee
ase offshore.

* Federal-to-NYC Spillover: City franchise tax tracks federal taxable income with
adjustments; an IRS recovery binds defendants to corresponding State and City liability -
the core of Willcox II.

* Reverse False Claims (NY FCA): A refund claim or carryforward request that hides an

underlying deficiency can be an "implied false" under Escobar; the live fight is materiality
and scienter.

* Bottom Line: The doctrine exists - the open question is whether courts and government
lawyers will deploy it against large financial institutions and cross-border structures.

Law Office of
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FEE FLOW: NEW YORK TO U.K.

43 The 85/15 Routing of

PSINet Fees

S ek
NEW YORK <~ — ===
$.)

85%

Step 1 - Work Performed in New York (85%): U.S. principals run the
book, meet investors, allocate bonds, and execute the placement on

New York desks.

Step 2 - U.K. Affiliates as "Initial Purchasers" (15%): U.K. affiliates
handle a thin slice of overseas fundraising but are labeled the
contractual principals across the whole deal.

Ster(a 3 - Funds Collected in New York: Investor proceeds flow into New
York-based accounts of the U.S. broker-dealer at closing.

Step 4 - Wire to U.K. for Lower-Rate Taxation: Fee income is then wired
to the U.K. affiliate and booked there - capturing the rate differential the
structure was designed to exploit.

Tax Consequence: Under assignment-of-income and Section 861, the
U.S.-performed 85% should have been U.S.-source income on U.S.
returns - and, by extension, on New York City franchise tax returns.
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44 Avi-Yonah Opinion i RouveNAVIYonAn

TAX LAW EXPERT —

and Its Evidentiary Weight

* "Crudely structured so that the true principals in New York would do 85% of the work,
and use their UK dffiliates to do 15% of the fundraising overseas, but be the 'initial
purchasers’ for the whole deal, so that the funds collected in New York City would be
wired to the UK for taxation at a lower rate."” - Reuven Avi-Yonah

* Who He Is: One of the most cited U.S. international-tax academics; courts treat his
characterizations of cross-border structures as persuasive expert testimony.

 What the Opinion Does: Frames the U.K. routing as form-over-substance and ties it
directly to assignment-of-income and Section 861 sourcing - converting a fact pattern into
a doctrinal narrative.

* Why It Matters in Willcox Il: The opinion was not part of the PSINet |/l record - it is "new
evidence" that complicates the defendants' collateral estoppel argument.

* Tax Recovery Link: Avi-Yonah opines that an IRS recovery driven by the relator's reporting
would bind defendants to corresponding State and City liability - not by res judicata, but
by acceptance of the U.S.-source position.

* Evidentiary Weight: Not preclusive on its own, but powerful at motion-to-dismiss and
?urgmar -juggment stages where the question is whether a reasonable factfinder could
ind tax fraud.
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FCA - MATERIALITY AND SCIENTER

| FCA- MATERIALITY AND SCIENTER
45 Escobar: Materiality
and Scienter Today

* Escobar's Core Holding: Implied certification is real - a claim can be false when the
claimant omits material information that makes other representations misleading.

* Application to Reverse FCA: A taxpayer with a preexisting deficiency who files for refund
or carryforward, without disclosing that deficiency, can trigger reverse FCA liability under
New York's statute.

* Materiality - the Modern Battleground: Escobar requires a "demanding" materiality
showing; relators must show the government would actually care about the omission -
government inaction post-disclosure cuts strongly against materiality.

e Scienter - Knowing or Reckless: Post-SuperValu, ambiguity in the law is not a safe harbor;
subjective belief matters and internal documents driving the U.K. routing can supply the
knowledge element.

 What This Means for Willcox: The First Department's earlier skepticism of "implied false"
theories is harder to sustain after Escobar; the question is now factual - was the
misstatement material and was it made knowingly?

* Doctrinal Takeaway: The IeEaI framework supports the theory; the case turns on evidence
of what defendants knew about the U.S. sourcing of their fees and whether City franchise
tax authorities relied on the omission.

Law Office of
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46 Preclusion: Res
Judicata and Collateral
Estoppel

* PSINet | and Il Framing: Judge Daniels rejected the usurious-brokerage
theory under GOL section 5-531, holding the deals were "nothing more
than a common securities underwriting” - not disguised loans.

* U.K. Entities as Initial Purchasers: Both Judge Daniels and the Seconc
Circuit treated the U.K. affiliates as principals and the U.S. entities as their
agents, citing the purchase agreements as evidence of "a common sale of
debt securities between two principals.”

* Defendants' Preclusion Argument: In Willcox | and (to a lesser extent)
Willcox I, defendants invoked those rulings as collateral estoppel - "you
cannot relitigate principal/agent status under a different statute."

* Counterarguments: Different causes of action, different sovereign (the City
was not a party to PSINet | or Il), and a richer record - including the Avi-
Yonah opinion - not before the federal courts the first time around.

* Framing Drives the Outcome: If the "issue" is principal/agent status,
reclusion bites hard; if reframed as whether the banks underpaid NYC
ranchise tax by assignhing U.S.-earned fees to U.K. affiliates, the earlier

rulings carry far less weight.

* The Human Factor: Once a court has written the "standard under
narrative, it is psychologically hard to embrace a competing "tax-z

scheme" narrative - a recurring obstacle in whistleblower cases tt T

earlier litigation.
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47 Ethics and Best
Practices

* Government Lawyers - Honest Status Reports: Court-ordered status filings
must be accurate and not materially misleading; if the office is not really
investigating, do not use the language of ongoing investigation.

 Government Lawyers - Candor With the Relator: Telling a relator "still
reviewing' year after Year while doing little - and then declining after years
under seal - is politically tempting but ethically problematic; early non-
intervention should be communicated promptly.

* Relator's Counsel - Memorialize and Push: Document every material
communication, hand the government concrete deliverables (EINs, refund-
policy memos, expert opinions), and follow up in writing.

* Relator's Counsel - Use the Court: At appropriate moments, ask the court
to enforce deadlines on the election decision or to require more detailed
status updates.

 Defense Counsel - Systemic Stakes: Preclusion and declination are
legitimate tools, but a bar that tolerates cosmetic investigations invites
statutory reform - broader relator discovery under seal or weakened
preclusion doctrines.

* Transition: With this backdrop, we move to the three hypotheticz
by questions tailored to our mixed New York audience.

ax
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48 Hypothetical: You

Are Attorney X

* You are assigned to a sealed NYC False Claims Act
matter referred to the Law Department.

* Relator's counsel emails repeatedly about scheduling,
transmission of names of defendants, and IRS file

dCCesSs.

* How do you balance the court's sealing order with the
relator's procedural rights?

* What internal facts would trigger your
recommendation that the City supersede, decline, or
seek to dismiss?

* |dentify the ethical limits on communication while the
complaint remains under seal.




49 Hypothetical: You

Are Relator's Counsel

* Your qui tam complaint has been under seal since
glinlg, and the City has not yet decided to supersede or
ecline.

* Emails to the NYC Law Department go unanswered for
months at a stretch.

* Draft a strategy for moving the court to extend,
modify, or partially lift the sealing order.

* How do you preserve the appellate record and toll
deadlines while honoring the seal?

* What duties do you owe the relator, the court, and the
public interest in the interim?




50 Hypothetical: You

Are an Appellate
Division Judge

* A qui tam relator appeals the denial of leave to amend
after the City declined to intervene.

* The relator argues procedural prejudice from
prolonged sealing and limited access to the IRS file.

e Articulate the standard of review for denial of leave to
amend under CPLR 3025(b).

* What weight do you give scholarly authority such as
Professor Avi Yonah's opinion on the tax fraud statute
of limitations?

* Where do you draw the line between trial-court
deference and qui tam public-interest review?




51 Wrap-Up: Tying the
Three Segments
Together

Facts, procedure, and doctrine converge on one
question: where would you have moved earlier, or
differently?




52 Questions and

Discussion

Questions and Discussion

The floor is open.
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1. [Slide 1 - Title] PPt

Good [morning/afternoon], everyone. My name is Thomas Willcox, and
today we’re going to look at whistleblowing, tax fraud, and government
gatekeeping through a very concrete case study: the PSINet transactions and the
ensuing litigation in New York and federal courts.

This is not a theoretical presentation. I was the Relator. I litigated these
issues. I dealt with the IRS, with New York State, and with New York City. I dealt
with promises from government lawyers and oversight officials that were never
kept. So, what I want to give you is not only doctrine, but a realistic sense of how
these cases can play out for everyone involved—relators, defense counsel, and
government lawyers.

2. [Slide —Learning objectives]- PPT

Let me start by setting out what I hope you’ll take away from the next hour.

First, I want you to be able to spot the red flags that an FCA-style tax
“investigation” is merely cosmetic—when government counsel is, frankly, going
through the motions under seal, and what that means for your strategy if you’re on
the relator side or the defense side.

Second, I want you to see how deal documents—offering memoranda,

closing memos, cross-receipts, and agreements among initial purchasers—can be



used to build a serious economic-substance and tax-fraud argument, even when the
formal labels in the main contracts point in the opposite direction.

And third, I want to talk about how to handle prior adverse rulings and
reluctant government counsel in whistleblower cases. In other words, what do you
do when the courts think they’ve already “seen” your fact pattern, and the
government custodian of your case really doesn’t want to move it forward?

We’ll focus on New York practice. Many of the issues arise under the New
York False Claims Act, the New York City corporate franchise tax, and New York

preclusion law.

3. Slide —Factual background: PSINet deals

Let me walk you into the factual background so we’re all on the same page.

In 1999, a telecommunications company called PSINet issued two large
private placements of debt securities—what I’1l refer to as PSINet I and PSINet II.
These were international 144A/Regulation S deals. The banks closed 85% of the
deal in New York City, and 15% in London, England. The banks involved earned
a total of about forty-six and a half million dollars in fees on the New York City
portion.

Now, when I say “the banks,” I mean global institutions you all know. The
core point, from a tax perspective, is this: roughly eighty-five percent of those fees

were in substance earned in the United States by U.S. broker-dealer affiliates. The



U.S. teams marketed to U.S. institutional investors, took the orders, ran the books,
and closed the deals in New York.

But the transactions were structured so that those U.S. affiliates were not the
formal “initial purchasers” in the documents. Instead, the U.K. affiliates of those
banks—Donaldson, Lufkin & Jenrette International, Bear Stearns International,
Merrill Lynch International, Morgan Stanley International—were designated as the
Initial Purchasers in the purchase agreements, at least in theory.

What happened at closing is that the investors’ money flowed into New
York, to the U.S. broker-dealers, and then, after netting out, the fee earned in the
US was wired to the U.K. affiliates, who booked the underwriting spread and paid
tax in the U.K., which had a lower corporate tax rate at the time. Even further,
England has only a national, and no state tax. So you have eighty-five percent of
the economic work and the securities placement in the U.S., but the fee income is
claimed in London, at a substantially lower marginal tax rate.

I discovered this structure in 2001-2002 in the course of unrelated litigation,
by digging into the PSINet record. In 2005, I tried to report the tax fraud to the
IRS. At that time, there was no formal IRS Whistleblower Office. I submitted a
detailed Recommendation to the IRS laying out the facts and the tax theory. |
believe the IRS obtained some sort of recovery, but ultimately, I was denied an

award on what I view as a technical ground, and then the IRS took refuge in



confidentiality rules under section 6103 and the absence of Tax Court review rights
for pre-2006 claims.

Fast-forward to 2011. New York State amends its False Claims Act to cover
certain tax cases. I file a qui tam on behalf of the State of New York. At that time, |
did not even realize New York City had its own corporate franchise tax that
mirrored the State’s in important ways. That first state case—what I call Willcox
[—was dismissed. The trial court and then the First Department thought the claims
were speculative, and they were very skeptical of applying a reverse-false-claims
theory to alleged underpayment of tax.

In 2016, two important things happen. First, [ found an international tax
expert—Reuven Avi-Yonah, a University of Michigan international tax
professor—who reviewed the PSINet record and wrote a detailed opinion letter
concluding that the transactions were structured to evade U.S., New York State,
and New York City taxes, and that the IRS file would be a critical piece of
evidence. Second, I realize for the first time that New York City itself has a
corporate franchise tax that would have been affected by this income shifting. So I
file a second case—this time on behalf of the City—raising essentially the same
core facts but directed to the City’s tax base.

That second case, Willcox II, is the one in which the City of New York formally

takes control in early 2017 and, in my view, handles the matter in a way that makes



the FCA framework itself important to understanding what followed: the City

controlled the sealed investigation, the reverse-false-claims theory shaped how the

allegations fit within the relator’s 10-year limitations period, and the City and State

still retained the ability to pursue direct tax-fraud theories of their own. We’ll

return to that in the second segment, when we talk about gatekeeping, the FCA

process, and the difference between relator claims and direct sovereign tax claims.
For now, I want to stay at the transaction level and show you what the

documents actually say.

4. [ PSINet fundraising chart (1998-2000)

Before we look at specific documents, consider the overall pattern of
PSINet’s capital-raising from 1998 to 2000. As part of its motion to remand in the
PSINet federal case, PSINet included a chart—describing five fundraising
transactions over that period.

Here’s what that chart shows, and I’ll summarize the key points. From 1998
through 2000, DLJ in New York—the U.S. investment bank—is PSINet’s primary
banker for four out of five major transactions. DLJ is the lead firm in four
syndicates. There is no record of PSINet doing business with these U.K. affiliates
before 1999.

Only in 1999, for these two PSINet placements, does PSINet switch to using

the U.K. affiliates—DLJI and the rest—as the nominal Initial Purchasers. Even



then, the U.K. affiliates place only about twelve-and-a-half percent and twenty
percent of the respective transactions, while DLJ and the other U.S. affiliates place
the bulk of the debt in the U.S. Then, in 2000, PSINet goes right back to DLJ U.S.
as its lead manager.

Even without going deeply into transfer-pricing mechanics here, this chart is
telling you something important: before and after the two suspect transactions,
PSINet uses U.S. bankers to raise U.S. dollar debt, and those U.S. bankers book the
income. Only in the year in which they construct this U.S.-work/U.K.-booking
structure does PSINet suddenly elevate U.K. affiliates to “Initial Purchaser” status.

The following slides explore the implications of this chart in more detail.

5. PSINet 1999 Tax Fraud: Transaction Flow & Tax Analysi

The 1999 PSINet transactions raised $1.8 billion across two private placements—PSINet I (July 1999)
and PSINet IT (November 1999). The banks involved earned approximately $46.56 million in
underwriting fees on the U.S. portion—a 2.75% spread. Rather than booking those fees in New York,
the fees were rerouted to London affiliates. The result: New York State and New York City together lost
an estimated $10.7 million in unpaid banking corporation taxes (NYS 9% + NYC 9% = 18%). With 25+
years of penalties and compound interest, the estimated total liability is approximately $85.3 million—
roughly 11x the original principal tax gap.

6. PSINet Fundraising Pattern: 1998-2000

In 1998, PSINet used U.S. entities (DLJ Securities Corp.) as lead underwriter—fees were booked in
New York, subject to the full 53% combined rate (US 35% + NYS 9% + NYC 9%). In 1999—and only
1999—PSINet switched to U.K. affiliates (DLJI, Merrill Lynch International, Morgan Stanley
International, Bear Stearns International) as nominal "Initial Purchasers," rerouting $46.56 million in
fees to London under a 30% UK-only rate while avoiding all New York taxes. By 2000, PSINet reverted
entirely to U.S. entities, and the U.K. affiliates disappeared from the structure. The anomaly is
confined to a single year, which is strong circumstantial evidence of tax motivation.

7. 1998 & 2000: Normal Transaction Flow

Under the normal structure, U.S. investors delivered capital to U.S. banks in New York. Those banks
forwarded capital plus a 2.75% fee to PSINet. The fee income remained in the United States and was
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fully taxed: U.S. federal corporate tax at 35% ($16,296,000), NY State banking corporation tax at 9%
($4,190,400), and NYC banking corporation tax at 9% ($4,190,400)—a combined effective rate of 53%
on the fee income, totaling $24,676,800.

8. 1999: Anomalous Flow — Offshore Tax Avoidance

In 1999, U.S. affiliates were relabeled as mere "agents" while U.K. affiliates were inserted as nominal
"Initial Purchasers." U.S. investors still delivered capital to New York—but the $46.56 million in fees
were wired across the Atlantic to London affiliates and taxed only at the UK's 30% rate. Because the
closing occurred simultaneously, the U.K. entities bore zero market risk. The result: NYS 9% and NYC
9%—totaling $10,708,800 in New York taxes—were never paid. The U.S. affiliates' names, not the
U.K. affiliates', appeared on the offering memorandum covers seen by investors.

9. Transaction Structure: 1998-2000 Comparison

Side-by-side, the differences are stark. In 1998 and 2000, DLJ Securities Corp. (U.S.) was the lead,
fees went to New York, and the effective tax rate was 53%. In 1999, U.K. affiliates were labeled "Initial
Purchasers," U.S. affiliates were demoted to "agents," fees of $46.56 million went to London, and only
the 30% UK rate applied—with zero New York State or City tax. Capital raised also jumped
dramatically: from roughly $400 million in normal years to $1.8 billion across the two 1999 deals. The
U.K. affiliates assumed no market risk because of the simultaneous closing structure.

10.Tax Liability: Should Have Paid vs. Actually Paid

Side-by-side, the differences are stark. In 1998 and 2000, DLJ Securities Corp. (U.S.) was the lead,
fees went to New York, and the effective tax rate was 53%. In 1999, U.K. affiliates were labeled "Initial
Purchasers," U.S. affiliates were demoted to "agents," fees of $46.56 million went to London, and only
the 30% UK rate applied—with zero New York State or City tax. Capital raised also jumped
dramatically: from roughly $400 million in normal years to $1.8 billion across the two 1999 deals. The
U.K. affiliates assumed no market risk because of the simultaneous closing structure.

11.Tax Gap & Estimated Liability with Penalties

Applied to $46,560,000 in fees: under proper U.S. routing, the banks should have paid US federal
corporate tax (35%) of $16,296,000; NY State banking corporation tax (9%) of $4,190,400; and NYC
banking corporation tax (9%) of $4,190,400—a total of $24,676,800 at a 53% combined rate. What
they actually paid under the U.K. routing was only UK corporation tax (30%) of $13,968,000, with
zero subnational or city-level tax. The New York tax gap: $8,380,800 ($4,190,400 to NYS +
$4,190,400 to NYC).

12.[Slide —Segment 1: The transaction and the Tax Posture

This slide marks the beginning of Segment 1, where I want to stay tightly focused
on the transaction itself and the tax posture it created. The central question is not

whether one can invent a theory after the fact; it is what the contemporaneous



documents show about who did the work, who faced the market, who booked the

income, and why that mattered for federal, State, and City tax purposes.

As you’ll see, the PSINet I and II offering memoranda put the U.S. affiliates front
and center in the eyes of investors, while other closing documents repeatedly
describe those same U.S. affiliates as initial purchasers. That documentary record
is what raised the assignment-of-income and sourcing issues, and it is also what led
me first to report the matter to the IRS and later to view the case as one that could
fit within the New York False Claims Act framework. So the set-up question for
this segment is simple: when we put the formal labels aside and read the
documents as a whole, what do they actually show?

13. Offering Memorandum covers: PSINet | front]

Now let’s look at the front and back covers of the PSINet offering
memoranda, because they tell a very different story from the purchase agreements.

In PSINet I, the offering memorandum referred to in the purchase agreement
has on its front and back covers the following: “PSINet 1,050,000,000 11% Senior
Notes due 2009 and E150,000,000 11% Senior Notes due 2009.” It was a
combined document used for both the dollar and Euro tranches.

14.PSINet | back
Crucially, that same front and back cover list only the names of the PSINet I

U.S. placement agents—DLJ, Bear Stearns & Co. Inc., and Chase Securities—and
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those U.S. firms are nowhere identified on the covers as mere agents of the U.K.
Initial Purchasers.

So, imagine yourself as an institutional investor in 1999. You are handed an
offering memorandum. On the front page, you see PSINet, the size of the notes,
and the names of the U.S. banks. You do not see the names of DLJI, Bear Stearns
International, or Chase Manhattan International. There is no hint that the U.S. firms
are acting as agents for some London affiliate. To the investor, the U.S.

broker-dealers are the face of the transaction.

15.PSINet Il _front cover

PSINet II looks the same way. The PSINet II offering memorandum, dated
November 24, 1999, has on its front and back covers “PSINet 600,000,000 10%
Senior Notes due 2006 and 150,000,000 10%% Senior Notes due 2006.” Again,

that document is used for both the dollar and Euro tranches.

16. Offering Memorandum covers: PSINet Il rear]

And again, the front and back covers list the names of the U.S. placement
agents—DLJ Securities Corp., Bear Stearns & Co. Inc., Merrill Lynch Pierce
Fenner & Smith, Morgan Stanley & Co. Inc.—with no indication on those covers
that they are acting as mere agents of the U.K. Initial Purchasers.

So, to recap: the purchase agreements define the U.K. entities as “Initial

Purchasers.” But the documents that investors actually see—the covers of the
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offering memoranda—feature only the U.S. broker-dealer names. That’s a classic
divergence between formal labels and economic reality.
17.[Slide — Cross-receipts: “Initial Purchasers” F-1]

Next, let’s talk about the closing documentation, and in particular the
cross-receipts.

The PSINet I Closing Memorandum has a section describing the exchange
of cross-receipts at closing. Section J.3 states that “each of the Company and DLJ
International, on behalf of the Initial Purchasers, delivered to the other
Cross-Receipts in the forms attached hereto as Exhibits F-1, F-2, F-3 and F-4 for
the Notes and payment therefor.”

Exhibit F-1—the first cross-receipt—is prepared for execution by the PSINet
I U.S. placement agents. It is drafted to be signed by Donaldson, Lufkin & Jenrette
Securities Corp., Bear Stearns & Co. Inc., and Chase Securities Inc., and it refers to

those U.S. affiliates as “the Initial Purchasers.” That’s at A278.

18.Exhibit F-2—another cross-receipt prepared for execution by PSINet itself—A280

Note that this document also identifies the PSINet I U.S. placement agents as the

“Initial Purchasers.”
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19.PSINet Il Cross Receipt - F3

In PSINet I1, we see the same pattern. A cross-receipt prepared for execution
by DLJ Securities Corp.—the U.S. affiliate—again describes that firm as one of
the “Initial Purchasers.”

But from a tax and economic-substance perspective, the fact that the U.S.
broker-dealers are being described as “Initial Purchasers™ in cross-receipts
prepared for their signature is highly relevant. It tells you how the parties
themselves thought about their roles when they weren’t trying to fit into the legal
definitions in the purchase agreement.

20. — Comfort-letter requests: U.S. dealers as “initial purchaser”

The same theme appears in the comfort-letter correspondence with
accountants.

In PSINet II, for example, there is a letter dated November 22, 1999, from
Colin Knudson, Senior Managing Director of DLJ Securities Corp., to
PricewaterhouseCoopers. That letter describes DLJ Securities Corp. as “Initial
Purchaser of Dollar and Euro Senior Notes due to be sold by PSINet, Inc.” and
explains that DLJ, in that capacity, will be reviewing certain information that will
be incorporated by reference into the offering memorandum and used by investors

in making their investment decisions.
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There are three similar letters to PricewaterhouseCoopers on behalf of
Morgan Stanley & Co. Inc., Merrill Lynch International, and Bear Stearns & Co.,
all identifying those firms as “Initial Purchasers.”

The same pattern occurs in letters to Arthur Andersen. A November 22,
1999, letter from Knudson to Andersen identifies DLJ Securities Corp. as “an
initial purchaser of Dollar and Euro Senior Notes due to be issued by PSINet,” and
three similar letters identify the other PSINet IT U.S. placement agents as Initial
Purchasers.

So we now have three layers of documentation saying the U.S.
broker-dealers are Initial Purchasers: cross-receipts, comfort-letter requests to
PwC, and letters to Arthur Andersen. All of these documents are contemporaneous.
None of them were drafted for litigation. They were drafted because accountants
needed to know who their client was and what opinion they were being asked to
give.

For purposes of economic substance and tax, this is powerful evidence. It’s
not me saying “the U.S. firms were the real principals.” It’s the banks’ own senior
people calling themselves Initial Purchasers.

21.Slide — Agreement Among Initial Purchasers (AAIP)- Front page
Now let’s turn to the Agreement Among Initial Purchasers—the A AIP—for

PSINet II.
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Paragraph 1 defines Donaldson, Lufkin & Jenrette International—DLJI—as
the lead manager. Paragraph 7 separately defines Donaldson, Lufkin & Jenrette
Securities Corporation—DLJ—as its U.S. affiliate.

22.Merrill Lynch

The signature pages are where things get interesting. One signature page has
a line for a representative of Merrill Lynch & Co.—a U.S. affiliate—and that line
1s signed by Charles A. Wickham III, who in fact has always been an employee of
Merrill Lynchg. Wickham is also the person who signs the PSINet II Registration

Rights Agreement on behalf of Merrill Lynch International Ltd., the U.K. affiliate.

23.Morgan Stanley

Another signature page has a line for Morgan Stanley & Co. Inc., and that
line is signed by Jeffrey H. Gelles, who also signs the PSINet II Purchase
Agreement on behalf of Morgan Stanley & Co. International Ltd., the U.K.
affiliate.

24. Bears Stearns Signature page for AAIP

A third signature page has a line for Bear Stearns International, and that line
is signed by L. Alletto, Senior Managing Director, who is identified elsewhere as a
managing director at Bear Stearns & Co. Inc., the U.S. entity,

So, the AAIP—an agreement literally called “Agreement Among Initial

Purchasers”—has signature lines for U.S. affiliates and is in fact signed by
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individuals who wear both U.S. and U.K. hats. This undercuts the story that only
the foreign entities are the Initial Purchasers and that the U.S. firms are mere
agents.

For present purposes, the key point is narrower: this is the kind of
contemporaneous evidence that led Professor Avi-Yonah to conclude that the
structure shifted income away from the U.S., New York State, and New York City
tax base. I do not need to re-litigate the transfer-pricing mechanics here; it is
enough to note that those issues were addressed in his opinion and that the

documents are consistent with his conclusion.

25.Slide Comparables: Azurix

Let me bring in the comparables now, because they’re important when we
talk about whether PSINet’s structure was “normal” or tax-motivated.

The first comparable is Azurix. In the Azurix transaction, the RRA and
related SEC exhibits show that for roughly 340 million in U.S. dollar notes, the
Initial Purchasers are DLJ, Chase, Merrill Lynch, and Credit Suisse First Boston
Corp—all U.S. entities. For about 360 million in sterling-denominated notes, the
Initial Purchasers are DLJI, Chase International, Merrill Lynch International, and
CSFB Europe. So the Initial Purchaser label follows the currency and the market in

which the funds are raised.
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The evidence also indicates that in Azurix, the U.S. intermediaries reported
the fee or discount attributable to the dollar notes as their own income. That is,
they didn’t push it offshore.

26. Versatel

The second comparable is Versatel, a Dutch telecom. In Versatel’s offerings,
the registration statements show that for the U.S. portion of the underwriting—the
shares and ADSs offered in the United States and Canada—ILehman Brothers Inc.
and other U.S. firms are the underwriters. For the concurrent offering of shares and
ADSs outside the United States and Canada, Lehman Brothers International
Europe acts as the lead underwriter.

In other words, when Versatel raises money in the U.S. market, U.S. entities
are clearly in the lead and are treated as such. When Versatel raises money in
Europe, the European affiliate is in the lead.

Both Azurix and Versatel are consistent with a simple principle: the affiliate
in the country in whose currency the funds are raised and whose market is being
tapped 1s the appropriate Initial Purchaser and booking entity.

Contrast that with PSINet. In PSINet, the U.S. market is where most of the
funds are raised, the U.S. dollar notes are sold predominantly to U.S. institutions,

the closings occur in New York, and the U.S. affiliates do the bulk of the work. Yet
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the Initial Purchaser label and the booking of the spread are assigned to U.K.
affiliates.

So when I say the PSINet deals were structured to shift U.S.-source fee
income to a lower-tax U.K. jurisdiction, I’m not just relying on a gut feeling. I’'m
comparing PSINet to other 144A transactions, where the economic origin of the
funds and the identity of the book-running dealers line up with the Initial Purchaser
label and the booking of the spread. In PSINet, they don’t.

So when I say the PSINet deals raised a serious income-shifting issue, I am not
relying on intuition. I am comparing PSINet to other 144A transactions, where the
market-facing role, the booking entity, and the deal structure line up more
naturally. In PSINet, they do not. That is the point the comparables help establish,
and it is one reason Professor Avi-Yonah found the tax allegations substantial
rather than speculative.

In short, you’ve seen how the PSINet documents themselves blur the line
between “U.K. Initial Purchasers” and “U.S. Initial Purchasers,” and how
comparable deals like Azurix and Versatel show that this isn’t how things normally
look when there’s no tax motivation.

To sum up: In 2001 and 2002, through the PSINet litigation, I discovered
that several Wall Street banks had earned about 46.5 million dollars in fees from

the US Portions of the1999 PSINet transactions, and simply had those funds

18



collected at a New York City Closing, but wired to U.K. affiliates and taxed there
at lower federal rates, and completely avoiding any local taxes. I concluded that
this structure defrauded the federal government and New York of tax on
U.S.-source income, and I now refer to this set of issues as the “Tax Fraud
Allegations.”

Due to dysfunction in the IRS and no Office of the Whistleblower in
existence, it took until 2005 for the IRS to respond to my efforts to report this
fraud. I called an IRS agent in New York, and explained the substance of my
allegations. He told me he needed to check whether there was already an audit
covering these issues, and later confirmed that there was no pre-existing audit.
Once he gave me that confirmation, I traveled to New Y ork, met in person with
several IRS agents, and provided them with numerous documents supporting the
claim.

Despite this, in April 2005 I received a form-style denial letter from the IRS.
When I called to follow up, I was asked for “additional information,”which I could
only interpret as a need for an international tax expert to opinion on the case. As a
result of the subsequent search, I reached a part-time IRS Commissioner, who
referred me to a lawyer whom I will refer to as Tax Attorney Y in the IRS’s D.C.
International Division. I then prepared and sent him a comprehensive

recommendation package that again set out, in detail, my PSINet tax-fraud theory.
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In December 2006, Congress created the IRS Whistleblower Office. After
learning of this, I contacted the IRS Attorney again. He told me that he had
forwarded my materials to the New York IRS office, that the New York agents had
“obtained a recovery,” but that my claim for a whistleblower reward had been
denied on the ground that there had been a pre-existing audit. I knew that
explanation could not be accurate, because the IRS Agent with whom I spoke had
affirmatively checked and told me there was no pre-existing audit before meeting
with me, and the IRS would not have held that meeting if an audit had already been
underway.

27.00W Letter

In June 2007, I wrote to the newly installed director of the Whistleblower
Office, asking for reconsideration. His response was a vague, conclusory statement
that the prior denial had been “well-reasoned,” without the straightforward “no
recovery” language the IRS typically uses when it denies a claim because it has
collected nothing. That combination—Epstein’s statement that there had been a
recovery, the retroactive invocation of a supposed pre-existing audit, and the
OOW’s unusually opaque denial—led me to believe that the IRS had, in fact,
obtained a recovery on the PSINet-related tax issues and then found a technical
excuse to deny me a reward, using confidentiality and the lack of Tax Court review

to prevent me from obtaining the IRS file.
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Those events form an essential part of the backdrop to the later New York
False Claims Act cases. They explain why, in the State and City litigation, I
repeatedly emphasized the need to obtain the IRS file and why I believed that file
would confirm both the tax fraud itself and the fact that the banks had already paid
at least some of the federal tax that should have been reported in the United States
and New York City

In the next segment, we’ll shift gears. We’ll look at what happened after I
brought these facts to New York City; how the City’s Law Department and its
designated attorney, “Atty X,” handled the case under seal. NYC Atty X ceased to
communicate with me after the court lifted the seal on the case, and, during the
appeal, left the employ of NYC without giving me any notification, what I laid out
in my 2023 letter to the second NYC lawyer [ worked, whom I will call “NYC
Atty Y”’; and what lessons we can draw about government gatekeeping, sham
investigations, and the ethical obligations of public lawyers in this space.

Segment 2 Script — Government Gatekeeping and Sham Investigations

28.0verview of the New York False Claims Act and Tax Amendments

Let’s turn now from the transactions themselves to what happened when I brought
this material to New York City, and what that tells us about government

gatekeeping in whistleblower cases.
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- Before we dive into PSINet and the facts, I want to ground us in the framework
we’re working under: the New York False Claims Act—Article 13 of the State
Finance Law, sections 187 through 194—and, in particular, its tax amendments.
This part matters. Even though the appellate court ultimately held that the FCA did
not apply to these transactions, you still need to understand the FCA structure, and
especially the reverse-false-claims theory, to understand both how my relator
claims were framed and how New York City was able to control, and in my view
stall, the matter while it remained under seal.

Before we dive into PSINet and the facts, [ want to ground us in the
framework we’re working under: the New York False Claims Act—Aurticle 13 of
the State Finance Law, sections 187 through 194—and, in particular, its tax
amendments.

Initially, New York’s FCA did not cover tax cases. It was like the federal act
in that respect: tax controversies were left to the tax authorities and their own
statutes. In 2010, the Legislature changed that. It enacted Chapter 379 of the Laws
of 2010, which amended section 189 of the State Finance Law to authorize FCA
actions alleging tax fraud, but only under specific conditions.

New York’s statute is modeled closely on the federal False Claims Act. It
allows private relators to bring qui tam suits in the name of the State, and also on

behalf of local governments like New York City, to recover money obtained from
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the government by fraud or false claims. It borrows the core concepts of liability,
treble damages, civil penalties, and qui tam procedure from the federal FCA, and
then adds some New Y ork-specific twists.

Procedurally, the New York FCA tracks the federal act very closely. A
relator who wants to bring a case must:

e File the complaint in the Supreme Court of the State of New York, under
seal;

¢ At the same time, serve the State—typically the Attorney General—with a
copy of the complaint and a written disclosure of substantially all material
evidence and information they possess.

The statute explicitly provides that the complaint “shall remain under seal
for at least sixty days and shall not be served on the defendant until the court so
orders.” That initial seal is mandatory. It’s there so the government can investigate
without tipping off the defendant.

The seal, however, is not an information blackout. The law clarifies that the
seal does not preclude the Attorney General, a local government, or the relator
from sharing the complaint and the supporting disclosure with relevant state or
local agencies, or other law enforcement authorities, so that “the actions may be

investigated or prosecuted”—subject to the same seal obligations. In other words,
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while the case is under seal, the government is supposed to be talking to itself—
Tax, Finance, City, federal authorities—to figure out what’s going on.

The State Finance Law then gives the government a set of options, again
modeled on the federal FCA: it can intervene and take over the case; it can decline
and let the relator proceed; or it can, in some circumstances, move to dismiss the
case over the relator’s objection—after giving the relator notice and an opportunity
for a hearing.

In my case, because it was brought on behalf of New York City, the court’s
Amended Sealing Order went a step further. It required the City to file under-seal,
ex parte status reports every six months describing the status of its investigation.
That is not spelled out in the statute; it was a case-specific mechanism the judge
used to ensure that the City’s obligations to investigate under the FCA were taken
seriously.

Those tax provisions, as they existed when I filed my State and City cases,
applied only if:

¢ The defendant’s net income or sales exceeded 1 million dollars in at least
one taxable year; and

¢ The damages pleaded—in terms of unpaid or underpaid tax—exceeded

350,000 dollars.
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So this was not about small taxpayers or minor mistakes. It was aimed
squarely at significant tax fraud by large taxpayers—exactly the category my
PSINet-related allegations fall into.

The Legislature also made clear that local governments could bring actions
under the FCA not only on their own behalf but also on behalf of their
subdivisions. That opened the door for New York City, through its Law
Department, to take over cases like mine and make decisions about whether to

intervene or decline.

A few procedural points under the New York FCA are especially relevant to the

PSINet/Willcox litigation:

l. Investigation duty and status reports
Once a complaint is filed under seal and the State or a local government is notified,
they have an obligation to investigate. The statute doesn’t spell out the exact
investigative steps, but it contemplates that the Attorney General or local
government will review the relator’s disclosures, coordinate with relevant
agencies, and decide whether to intervene.

In my City case, the court operationalized that by requiring the City to file
ex parte status reports at six-month intervals, describing what it was doing. That
was meant to prevent the case from simply sitting idle under seal.

2. Seal, sharing, and intra-government coordination

As I mentioned, the seal does not prevent the AG or a local government from sharing the
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complaint and evidence with other agencies or with law enforcement, “so that the actions may be
investigated or prosecuted.” That means, in a tax case, you would expect coordination with the
Department of Taxation and Finance, perhaps with the IRS, and in a City case, with the

Department of Finance.

3. Government options
After investigation, the State or local government can:

o Intervene and proceed with the action, in which case the
complaint is unsealed and served.

o Decline to intervene, allowing the relator to conduct the action.
® Move to dismiss the action notwithstanding the relator’s
objections, but only after notifying the relator and giving him an opportunity for a

hearing.

4. In the City case, it ultimately chose to decline, not to move to
dismiss. That is important, because a motion to dismiss would have required a
hearing where I could have put the City’s investigation—or lack thereof—on the
record.

29. “Statute of limitations: Relator vs State/City”- SOL Sheet

Now let me say a word about the statute of limitations, because it’s a key
feature of the tax amendments and it also affects strategy.

Under the New York FCA, as amended, a qui tam action generally must be
filed within 10 years of the violation. That 10-year period is longer than the
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standard New York tax assessment limitations periods for many taxes—often three
years, extended to six for substantial understatements—but it is still finite.

So as a relator, you are on a 10-year clock. If you discover fraud in 2001, but
the applicable legislation is not passed for many years, you can find yourself right
up against that 10-year boundary.

By contrast, the State and the City, acting as sovereigns, face different
limitations in tax matters. Under the New York Tax Law, in cases of fraud or
non-filing, the statute of limitations on assessment is effectively open-ended—the
taxing authority can assess at any time. In other words, for fraud, there is no statute
of limitations in the tax law sense.

- That creates the key tension in this presentation: the relator’s FCA claim is
subject to a 10-year limit, but the underlying tax liability may still be enforceable
by the State or City indefinitely if fraud is shown. In my case, that is why the
reverse-false-claims theory mattered so much. It was the theory that allowed me to
tie later refund filings or refund-related submissions back to an underlying tax
deficiency and thus fit the relator claims within the FCA limitations period. By
contrast, the State and City, proceeding directly as taxing authorities rather than
through my relator suit, were not confined in the same way and could still pursue

direct tax-fraud theories of their own.
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From a policy perspective, some commentators have criticized the 10-year
FCA period as too long compared to normal tax assessment periods. Others have
noted that for fraudulent non-filers, the FCA’s 10-year bar can actually be shorter
than the open-ended tax assessment window. In other words, the relator can be
time-barred before the tax authority is.

For purposes of this CLE, the important point is this: my relator claims and any
direct State or City tax-fraud claims were not the same thing. My relator claims
had to fit within the FCA’s 10-year window and therefore depended heavily on the
reverse-false-claims framework. The State and City, if willing to act directly as
taxing authorities, were in a different position and could still pursue direct fraud
theories based on the same underlying conduct. That distinction is essential to
understanding both the litigation strategy and why I later urged the City to consider
direct action based on the IRS file, even if my qui tam theories were being blocked.

Let me highlight a few other features of the New York FCA and its tax
amendments that matter for this case:

e Tax case thresholds: As I mentioned, the tax amendments apply only
where the defendant’s net income or sales exceed $1 million and the alleged
damages exceed $350,000. PSINet’s bankers obviously qualify on both counts.

e Pleading standard in FCA tax cases: The amendments also clarified that

the initial pleadings in a FCA case “need not necessarily identify each specific
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claim that is alleged to have been fraudulent,” as long as the facts alleged provide a
reasonable indication that violations occurred and give enough notice for the
government to investigate and for defendants to defend. That language was, in part,
a response to decisions that had demanded very granular pleadings at the outset. In
my case, it supported my approach of describing the fee-shifting scheme and then
tying it to refund behavior over time, rather than trying to list every specific refund
claim, which was not possible because no jurisdiction would provide me with this
information.

¢ [Local government participation: The statute explicitly contemplates that
local governments can bring or participate in FCA actions on their own behalf or
for their subdivisions. That is the legal basis for New York City’s role in Willcox
I, and for the court’s decision to put the City in the driver’s seat via the Amended
Sealing Order, discussed below

e Government motion to dismiss: Finally, the statute allows the State to
move to dismiss a qui tam action over the relator’s objection, after notice and an
opportunity for a hearing. That’s important because, in my case the City never
chose that route. Instead, they declined and allowed the case to be dismissed in
more indirect ways. If either jurisdiction had moved to dismiss under the FCA, I

would have had a formal hearing to test their reasons. That never happened.
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30.RAY Opinion

Slide 22 — The Avi-Yonah (RAY) Opinion
Title: Expert Confirmation: The Tax Fraud Was Not Speculation

Body:

On June 2, 2016, Professor Reuven S. Avi-Yonah — the Irwin L. Cohn Professor of Law and
Director of the International Tax LL.M. Program at the University of Michigan — issued a detailed
opinion letter reviewing the PSINet transactions.

His conclusions were unequivocal:

The PSINet placements were "apparently structured ... to avoid U.S. federal, New York State and
New York City income tax"

85% of investors were U.S.-based; the actual work was performed by U.S. affiliates; both closings
took place in New York City

"In my opinion, the income earned by the Defendants from the Placements should have been
subject to U.S. federal and New York State and City income tax, as they applied in 1999"

The IRS file likely reflects a recovery already obtained — consistent with Relator's account that the
IRS collected tax but denied a whistleblower award on a pretextual ground

Sadly, this opinion was not obtained in time to be placed in the record before Willcox I was
decided. It was therefore not before the court: But it is significant for present purposes because it
confirms that the transfer-pricing and related international-tax issues were substantial and had
been analyzed by a leading expert. For this presentation, I do not need to unpack those issues in
detail; it is enough to note that Professor Avi-Yonah addressed them and concluded that the
allegations were not speculative.

31.First Page of Willcox |

Title: Willcox I — "Speculative" and a "Fishing Expedition"

Body:

Less than four weeks after Professor Avi-Yonah's opinion, the Appellate Division, First
Department decided State of New York ex rel. Thomas C. Willcox v. Credit Suisse Securities (USA)
LLC et al., 140 A.D.3d 622 (1st Dept. 2016).
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The result: dismissal unanimously affirmed.

At oral argument, one member of the panel had already signaled the court's view — characterizing
the case as based on "speculation" and amounting to a "fishing expedition." The written opinion
reflects that framing. On its face, it addresses only the reverse false claims theory under State
Finance Law § 189(1)(g), holding that the theory — that defendants' alleged underreporting
created a carry-forward deficiency rendering subsequent refund filings false — "is speculative."*

The opinion also characterizes as speculation the theory that the State would withhold a refund
when confronted with a pre-existing deficiency. That characterization is difficult to square with the
record: that theory rests on the State's actual policy in such circumstances — a policy the State
declined to disclose to Relator.

The more significant problem is the "fishing expedition" label. A fishing expedition means a
plaintiff has no evidence and hopes discovery will supply it. But the record here included:

Offering memoranda covers listing only U.S. affiliates — not one word about U.K. entities

Cross-receipts, comfort letters to PwC and Arthur Andersen, and the Agreement Among Initial
Purchasers — all prepared by the banks themselves, all identifying the U.S. affiliates as Initial
Purchasers

Comparable transactions (Azurix, Versatel) showing the PSINet fee-shifting structure was
anomalous

An IRS history consistent with a recovery having been obtained on the very same tax theory

That is not a fishing expedition. That is a case built on the banks' own contemporaneous
documents.

32. Second Page of Willcox |

Title: What the Opinion Did Not Say

Body:

Whatever one makes of the outcome, the Willcox I opinion raises a concern that practitioners on all
sides should take seriously: it disposed of claims for tens of millions of dollars in alleged tax fraud in
less space than many courts devote to five-figure commercial disputes.

Most notably, the First Department:
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Never identified the specific tax fraud allegations or the documents on which they rested

Never mentioned the offering memoranda covers, the cross-receipts, the comfort letters, or the AATP
— the banks' own papers in which U.S. affiliates repeatedly called themselves Initial Purchasers

Never mentioned Azurix or Versatel — the comparable transactions showing PSINet's structure was
not standard market practice

Never engaged with the assignment-of-income doctrine, the source-of-services rules under IRC § 861,
or the economic substance framework

Never addressed the IRS history, including the 2006 recovery and the denial of a whistleblower award
on what Relator contends was a pretextual ground

The consequence is significant. Because the court did not set forth the underlying allegations or
documents, there is no way for a reader — or a reviewing court — to evaluate whether the
"speculation” and "fishing expedition" characterizations are consistent with the record. Had the
opinion engaged with even a portion of that documentary record, any international tax practitioner
reviewing it would have been hard-pressed to describe the allegations as lacking an evidentiary
foundation.

This is not an attack on the court. Courts are busy, dockets are crowded, and summary affirmances
serve an important institutional function. The point for CLE purposes is different: in complex tax
fraud whistleblower cases, a brief dismissal that does not engage the documentary record creates
ambiguity about what was actually decided — and that ambiguity can haunt subsequent proceedings,
as it did in Willcox II, where defendants successfully invoked res judicata and collateral estoppel
arguments that a more detailed Willcox I opinion might have foreclosed.

33.S0, to tie this back to the PSINet/Willcox story:

e We have a statute that explicitly invites tax-fraud cases against large
taxpayers, with a 10-year relator limitations period and virtually no limitations

barrier for the State or City acting as tax authorities in fraud cases.
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e We have procedural mechanisms — seal, status reports, investigation
duties—that are meant to ensure that government lawyers take these cases
seriously.

¢ And we have substantive tools—reverse false claims, and the ability to use
public documents plus independent analysis—that make case like Willcox I and
Willcox II legally viable, at least on paper.

Against that backdrop, the real questions—the ones we’re exploring today—
are: how did the process actually work in practice, what went wrong, and what can
practitioners on all sides do better the next time a complex tax-fraud whistleblower
case lands in New York State Supreme Court?

With that foundation in place, we can now plug back into the specific
PSINet facts and the CLE segments we’ve already outlined.

In December 2016, the New York State Attorney General moved to have the
City of New York handle the second case—what I’ve called Willcox [I—the case
brought on behalf of the City for its corporate franchise tax. The idea was that the
City was the real party in interest for the underpaid City tax, and the City’s Law
Department should make the key decisions.

34.Sealing Order page 1
On January 23, 2017, the court entered an Amended Sealing Order in that

case. It did three important things.
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First, it kept the case under seal. Second, it confirmed that the City of New
York Law Department would have control of the investigation and the decision
whether to intervene, decline, or move to dismiss. And third—and this is crucial—
it required the City to file under-seal, ex parte status reports with the court every
six months, “describing the status of its investigation of the matters raised in the
qui tam complaint,” until the court lifted the seal and terminated the government’s
exclusive decision period.

Those reports were due at six-month intervals from January 23, 2017—so
roughly July 23, 2017; January 23, 2018; July 23, 2018; and so on. I, as Relator,
would not see those reports. The court would. I would only see what the City chose
to tell me.

So, in theory, this is a familiar FCA structure: the government gets time to
investigate under seal; it keeps the court informed; and then it decides whether to
intervene. In practice, as the NYC Appendix and my 2023 letter to NYC Attorney

Y show, this structure can be abused.

35.Sealing Order page 2

Let’s walk through the City’s obligations and the actual record.
Under the New York False Claims Act, the government has an obligation to

investigate the allegations in a qui tam complaint. Section 190 of the State Finance

Law lays out the City’s options:
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. It can move to dismiss the action, but only after notifying the relator
and providing an opportunity for a hearing.

. It can decline to intervene and allow the relator to proceed.

. Or it can intervene and take over the prosecution.

What it cannot ethically do, in my view, is simply leave the case in a state of
limbo indefinitely under seal, while telling the court that it is engaged in active
investigation and telling the relator that it’s “still reviewing” but never making a
decision.

36.[Slide — List of Emails: documenting the “investigation”] — how many pages

This slide is my attempt to document, in real time, what actually happened
between January 2017 and the eventual declination in 2019. It contains the sealing
order, my emails with Atty X, my transmittals of research and factual information,
and later communications about the City’s refund policy and related issues.

Let me give you a sense of the chronology.

Shortly after the Amended Sealing Order in January 2017, I began
communicating with NYC Atty X (sometimes will be referred to in shorthand as
“the City”). The Appendix shows a February 8, 2017 email chain beginning the
process of scheduling conversations. On February 28 and March 14, 2017, there
are further scheduling emails. In May 2017, more scheduling emails. In almost half

a year, nothing but scheduling.
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Finally, in May 2017, the City requested transmitted the EINs for the
defendants, so the City could pull tax data and returns. That’s at page 13 of the
NYC Appendix. On July 3, 2017, I transmitted the names of the defendants, again
to facilitate the City’s investigative work.

These are not trivial steps. If you want to know whether the banks underpaid
New York City franchise tax, the first thing you need is: what are their entity
names, and what EINs are they filing under?

In mid July 2017, the City filed its first status report. At that point, |
suspected the City was dragging its feet in the hopes I would just dismiss the case.
However, I suspected any attempt to discuss this issue would be futile. So I
decided to go along with the City’s “schedule”.

Consistent with my thoughts, by October 2017, I was having to chase the
City for a status update. On October 17, 2017, the Appendix shows an email from
me requesting a status report, and a follow-up the same day. Nothing had happened
This is months after the first six-month status report should have gone to the court.

In January 2018, the pattern repeats. There is a January 5, 2018 note about a
call to the City and the response, and on January 18, 2018 there is an email from
me about the upcoming report to the court. The Amended Sealing Order required a
report; I had no access to it; all I could do was ask the City what it was telling the

judge.
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On February 9, 2018, I transmitted a substantive memorandum. On February
12, 2018, the Appendix shows me emailing to request confirmation that NYC Atty
X had received it.

By March 2018, I was sending examples of other enforcement actions, to
show that agencies could and did pursue complex frauds against well-resourced
defendants along side the federal government.

On April 11", 2018, earlier that year, the City in response to an email I had
sent the Senate Finance Committee, has stressed the City “reserves all rights.” That
kind of language—*“we reserve all rights” — 1s a way of avoiding commitment. It
gave the City maximum flexibility but left me further suspicions I was
participating in a charade.

By May 2018, I was sending the City a detailed letter about out-of-warranty
i1ssues, again trying to prompt real engagement. On June 4, 2018, I sent more
information, indicating the City would benefit from contacting the IRS about the
case.

The status reports filed in July 2017, and January and July of 2018 I never
saw. What I saw were calendar emails, occasional “we are reviewing”
reassurances, and a notable lack of tangible investigative steps—no document
subpoenas to the banks that I saw, no efforts to obtain the IRS file, no interviews of

key witnesses.
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37.- Emails, page 2

The Appendix shows that as of July 2018, more than a year and a half after the City took control, I was
still trying to get clear statements of the City’s position. On July 3, 2018, there is an email about
holiday scheduling. On July 5, 2018, I transmitted a history of emails and phone calls to the City,
essentially memorializing what I understood to be the bases for the City’s reluctance to intervene.

On July 15, 2018, I sent the City a substantive letter,. That letter recites, in more detail, the tax-fraud
theory and the reasons I believed the City had a strong case.

Then, on July 23, 2018, there is an email from Atty X regarding “fraudulent intent.” This email, as I
understood it, was part of the City’s effort to suggest that it had not yet seen enough to establish
fraudulent intent by the banks. That’s a classic way to move away from the merits without saying
“we’re not going to pursue this.”

From my perspective as the relator, this added up to a pattern: lots of talk, very little action, and no
clear decision. From the court’s perspective, what they saw were ex parte status reports, presumably
telling them the City was “continuing to investigate.”

38.My characterization in the NYC Attorney Y letter] - first page

In my 2023 letter to NYC Attorney Y, I put it this way:

“Atty X never showed Relator these ex parte status reports. However, the review of the emails and
phone calls between the two attorneys... demonstrate that not only did Atty X never truly investigate
the claim, Atty X took best efforts to lead Relator into believing Atty X was so doing, in the hope
Relator would simply abandon the claim.”

I argued that the City’s apparent strategy was to let the clock run, to see if I would drop the case, and
to rely on the fact that, if the City never intervened, the trial and appellate courts would eventually
dismis

The February 27, 2023 lette lays out, in detail, the history of the PSINet litigation, the IRS
whistleblowing, the New York State and City qui tam cases, and the City’s conduct under the seal
order. It describes NYC Atty X’s alleged “gaslighting,” the ex parte status reports, and the decision to
decline. It references the Avi-Yonah opinion and the potential significance of the IRS file.

In that letter, I recommended that the City, having shown what I call irreparable bias against a case
involving approximately $30 million in tax fraud against the City, should be excused from making any
more decisions about it. I suggested the Law Department obtain the IRS file and consider a direct
action against the banks, regardless of what happened in my qui tam case.s on preclusion and
speculative-pleading grounds, as they had in Willcox I

39.Letter to Attorney Y- Table of Contents

In that same letter, I concluded that the City had demonstrated irreparable prejudice to the Relator’s
case and should be excused from making any more decisions about it. I asked that the New York City
Law Department —as opposed to the New York City Department of Finance — take over any future
decisions, and that the City obtain the IRS file.
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40.[Slide — NYC’s non-response]

Now I want to talk briefly about NYC City Attorney Y, because this
illustrates another dimension of gatekeeping: oversight that never quite

materializes.

Email promising Response

NYC Atty Y, in its capacity as an oversight figure, stated in writing that it
would respond to this letter. As of the time we are speaking now, she has never
done so.

From a professional responsibility perspective, this matters. When a lawyer
in a senior oversight position tells a relator—or any member of the public—that
she will respond in writing to a detailed allegation of governmental mishandling
and then fails to do so, that itself becomes part of the pattern. It reinforces the
perception that the system is more interested in managing optics than in
confronting substantive allegations of tax fraud and government failure.

So, what lessons do I think all of you—plaintiff’s lawyers, defense counsel,
and government attorneys—should draw from this record?

From the relator’s side, the NYC Appendix shows the importance of
documenting everything. Every call, every email, every transmitted memo, every
instance in which you provide names, EINs, policy documents—these should be
recorded and, where possible, preserved in a form you can later show a court.

When the City later claims “we investigated and found nothing,” you want to be

39



able to say, “Here is what I gave them; here is how they responded; here is what
they did not do.”

From the government side, this record should be a cautionary tale about
what not to do. When a court orders you to file periodic status reports describing
the status of your investigation, those reports should reflect genuine efforts, not just
the passage of time. If the internal view is “we’re never going to intervene in this
case,” you should candidly consider whether to decline earlier rather than later, and
you should recognize that stringing a relator along for years raises serious ethical
questions.

From the defense side, there’s a temptation to welcome governmental
passivity. If the City appears to be slow-walking, you might think, “Good, this case
1s going nowhere.” But there is also a risk: a record like this can make courts and
legislators more sympathetic to relators’ calls for reforms—tighter deadlines on
government elections, more transparency, and possibly limited discovery while
under seal. It can also complicate your preclusion arguments if an appellate court is
persuaded that the prior proceedings didn’t fully and fairly adjudicate the tax-fraud
1ssues.

What are the red flags of a cosmetic investigation?
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. Long periods under seal with no visible investigative steps—no
subpoenas, no requests for records you would expect, such as the IRS file or
internal City tax-refund files.

29 <6

. Repeated assurances—*“we are reviewing,” “we reserve all rights”—
without any movement toward an intervention, declination, or motion to dismiss.

. Ex parte status reports that the relator never sees, combined with what
the relator experiences as drift and delay.

. Oversight officials who promise written responses and then never
provide them.

When you see that combination, you should at least entertain the possibility
that the “investigation” is primarily a way of managing the case politically, not a
sincere attempt to evaluate and, if warranted, litigate the underlying tax-fraud
allegations.

41.[Segment transition — toward doctrine and ethics]

In the third segment, I want to connect these facts to doctrine and ethics.

We’ll look at the tax doctrines implicated by the PSINet structure—
assignment of income, sourcing of services, the relationship between federal and
New York tax bases—and then we’ll talk about preclusion, reverse false claims,

and what all of this means for ethical practice by government lawyers and by

relator’s counsel.
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We’ll also work through three hypotheticals: one from the perspective of
NYC Atty X, one from the perspective of Relator’s counsel, and one from the
perspective of an Appellate Division judge in New York. The goal is to force
ourselves to ask, “What should have been done differently?” not just “What did
happen?”

Here is Segment 3, focusing on doctrine, ethics, and the three hypotheticals.

42.[Slide — Tax doctrines and the IRS file]

Let’s now put some doctrinal structure on top of the fact pattern we’ve
walked through.

At the federal level, the PSINet transactions implicate two core tax concepts:
the assignment-of-income doctrine and the source-of-services rules.

The assignment-of-income doctrine, in simple terms, says that income is
taxed to the person who earns it—who controls the earning of it—mnot merely to the
person whose name is on the check. If a person or entity performs services in the
United States and then directs the income from those services to an affiliate abroad,
the IRS can treat that income as earned by the U.S. entity.

The source-of-services rule, under section 861, provides that income from
services is sourced where the services are performed. So if the key underwriting

and placement services are performed in New York—meeting investors, running
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the book, allocating the bonds—the fee associated with those services is
U.S.-source income.

Reuven Avi-Yonah’s opinion, makes both of these points. He observes that
the PSINet transactions were, in his words, “crudely structured so that the true
principals in New York would do 85% of the work, and use their UK affiliates to
do 15% of the fundraising overseas, but be the ‘initial purchasers’ for the whole
deal, so that the funds collected in New York City would be wired to the UK for
taxation at a lower rate.”

He further opines that the IRS file would be important, and that if my
reporting to the IRS caused a recovery, then the defendants would be bound by that
recovery to owe State and City taxes as well. That’s not because the federal case is
preclusive in a formal res judicata sense, but because it would show that, at least
once, the IRS accepted the position that the income belonged in the U.S. tax base.

On the New York City side, the City’s franchise tax base tracks federal
taxable income with adjustments. So if fee income that should have been on U.S.
tax returns was instead booked in the U.K., you’d expect a corresponding
underpayment to the City. That’s the heart of the tax-fraud theory in Willcox II.
Layered on top of that is the reverse false claims theory under the New York FCA:
the idea that when a taxpayer with a preexisting deficiency files a claim for refund,

or asks to have an overpayment applied to a subsequent year, the failure to disclose
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that underlying deficiency can itself be the actionable falsehood. That theory
matters here not because I need to give a long FCA lecture, but because it explains
both why my relator claims differed from direct sovereign tax claims and why the
City’s control of the sealed FCA process mattered so much. Even if the appellate
court later rejected the FCA route for these transactions, understanding that theory
is still essential to understanding the procedural history.

In other words, the doctrine is there. The question is whether courts and
government lawyers will use it in a case that implicates large financial institutions

and complex cross-border structures.

43.[Slide — Preclusion and prior PSINet rulings]

Next, we have to think about preclusion—tes judicata and collateral
estoppel.

In PSINet I and II, the federal courts confronted a different framing. The
plaintiff—PSINet Liquidating LLC—argued that the banks’ discounts were really
usurious brokerage fees under New York’s General Obligations Law section
5-531, and that the courts should treat the transactions as disguised loans. Judge
Daniels rejected that. He said the transactions were “nothing more than a common
securities underwriting,” not loans, and that section 5-531 did not apply to sales of

securities between corporate issuers and institutional investors.
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Crucially, the PSINet I decision treated the U.K. entities as the Initial
Purchasers and the U.S. entities as their agents, focusing on the purchase
agreements’ definitions. The Second Circuit later affirmed that view, emphasizing
that the purchase agreements and other documents evidenced “a common sale of
debt securities between two principals,” PSINet and the foreign banks, with a
separate resale to the ultimate investors.

Those rulings became the backbone of the collateral estoppel and res
judicata arguments used against me later in Willcox I and, to a lesser extent, in
Willcox II. The defendants argued, essentially: “We have already been adjudicated
to be Initial Purchasers and principals, not loan brokers; you can’t relitigate that
under a different statute.”

From a pure doctrinal standpoint, there are counterarguments: the causes of
action are different, the sovereign is different, and the factual record is richer in the
later cases. The City was not a party to PSINet I or II. ~-Willcox II included the
Avi-Yonah opinion—that were not part of the PSINet record the first time around.

Whether that’s enough to avoid preclusion under New York law depends on
how courts frame the “transaction” and the “issue.” If the “issue” is defined as
“Were the U.K. entities principals and the U.S. entities agents in the PSINet

transactions?” then preclusion bites hard. If the “issue” is reframed as “Did the
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banks underpay New York City franchise tax by assigning U.S.-earned fee income
to U.K. affiliates?” then the earlier cases look less preclusive.

But courts are human. Once they’ve written one narrative—*"this was a
standard underwriting”—it’s psychologically hard to embrace a new narrative—
“this was a tax-avoidance scheme”—even if the documents support it. That’s part
of what you’re up against in any complex whistleblower matter that comes after

earlier litigation.

44.[Slide — Ethics and best practices, text needs to be inserted

45.Hypo 1 title]

Let me start with Hypo 1: You are Atty X, a lawyer in the New York City
Law Department assigned to handle Willcox II under the Amended Sealing Order.

The order has just been entered. It requires you to file under-seal, ex parte
reports every six months describing the status of your investigation. You have in
hand:

e The PSINet appendices, including the fundraising chart at A287/A921
showing DLIJ as primary banker before and after 1999, and the anomalous use of
U.K. Initial Purchasers only in 1999

¢ The offering memoranda covers, showing only U.S. placement agents on

the front and back.
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¢ The closing documents, cross-receipts, comfort letters, and AAIP we
reviewed earlier.

e The Avi-Yonah opinion, which says the transactions were apparently
structured to evade U.S., State, and City taxes and emphasizes the importance of
the IRS file.

You also know that PSINet I and II have come out badly for the issuer. You
know that the State case was dismissed and affirmed on appeal. You know that the
defendants will assert preclusion. Inside the City, there may be concerns about
suing major financial institutions in a complicated tax case.

Now, for Relator’s and defense counsel:

Relator question: What would you expect from a “good-faith” City
investigation in the first year? If you saw, as I did, mostly scheduling emails and
vague assurances, what would you do differently from what I did—would you
move sooner to ask the court for a conference, or to set a deadline on the City’s
election?

Defense question: If you later learn that the City never really investigated,
do you see that as purely helpful—*“the City declined, the case must be weak”—or
are you concerned that it might, on appeal, make judges more inclined to remand

for further development, or to be more generous to the relator?
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Hypothetical 2 — You are relator’s counsel

46.[Slide — Hypo 2 title]

Hypo 2: You are relator’s counsel in New York. The facts are as I described
in the NYC Appendix.

You have provided the City with everything you reasonably can: detailed
appendices, EINs, names of defendants, legal memoranda, expert opinion, IRS
correspondence, and examples of comparable cases. The City files ex parte reports
you never see. You receive repeated assurances that the case 1s under review, but
no concrete actions and no requested timetable for a decision.

Relator question: Under New York law and practice, when do you shift from
“cooperative mode” to “pressure mode”?

® Do you send a letter to the court, under seal, asking for a status conference
on the government’s election, citing the Amended Sealing Order and the time that
has passed?

* Do you send a formal letter to the City asking for a written position by a
date certain, and noting that prolonged delay prejudices your ability to litigate?

¢ Do you start building a record for a possible motion to disqualify the City
from making further decisions, as I ultimately suggested in my 2023 letter to the

City?
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What practical and ethical constraints do you feel? Are you worried about
antagonizing the very office that controls your case? How do you balance that
against your duty to your client and to the public fisc?

Government question: From your side, what internal policies should exist to
prevent cases from lingering in this kind of limbo? Should there be default
timelines for intervention decisions? Should ex parte status reports be subject to
internal review to ensure they reflect actual work?

Defense question: Do you believe relators should have tools to force a
government election earlier? Or do you think the status quo—broad government

discretion under seal—is appropriate, even if it produces cases like this one?

47.[Slide — Hypo 3 title]

Hypo 3: Now imagine you are sitting on the Appellate Division, First
Department, in a case like Willcox II.

You have a record that includes:

e Prior PSINet decisions characterizing the transactions as securities
underwritings between PSINet and foreign principals, with U.S. affiliates as
agents, in the context of General Obligations Law section 5-531 and usury.

e New evidence in the City case: the PSINet fundraising chart, the

offering-memorandum covers, the cross-receipts, comfort-letter requests, AAIP,
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and the Avi-Yonah opinion, all of which point to U.S. affiliates as economic
principals and to tax-driven income shifting.

e A procedural history in which the City controlled the case under seal for
years, then declined, and the trial court dismissed on preclusion and
speculative-pleading grounds.

Judicial question: How do you apply New York preclusion law?

Do you say: “The nucleus of operative fact is the same; these transactions
have already been litigated; we’re not going to allow another round under a
different statute”? Or do you say: “The causes of action and the sovereign interests
are different, the City was not a party before, and there is significant new evidence
about tax and economic substance; therefore, we will not treat the prior decisions
as dispositive”?

What weight, if any, do you give to the City’s conduct under seal? If you see
a record suggesting that the City did not seriously investigate a plausible tax-fraud
theory, does that affect your willingness to give the relator some leeway—to
remand for limited discovery, for example, or to allow an amended pleading?

For our government and defense lawyers:

Government question: If an appellate court were to criticize a City or State
office for cosmetic investigations in a published opinion, what institutional

changes would you expect? Are those changes desirable?
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Defense question: From your client’s perspective, is finality the overriding
value, even if it is achieved partly through government inaction? Or is there a
long-term benefit to having a system that insists on real investigation before
dismissing serious tax-fraud allegations?

48.[Slide 16 — Closing ethics points]

Let me close with a few concrete takeaways for each group in this room.

For government lawyers in New York:

e [f you take control of a qui tam case and represent to a court that you are
investigating, make sure you really are. The duty of candor to the tribunal doesn’t
stop at avoiding lies; it includes avoiding half-truths that create a false impression
of diligence.

e [f you know early that your office will not intervene, strongly consider
declining earlier rather than later. Let the relator proceed or not, but don’t keep the
case in a holding pattern simply to avoid making a hard decision.

e When an oversight official, like NYC Atty Y, in my case, tells a relator the
City will respond in writing to a detailed allegation of mishandling, that response
should actually be delivered. Failing to do so undermines trust not just in you, but
in the institution you represent.

For relator’s counsel:
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¢ Document everything. Use records like the NYC Appendix as a model—
every email, every memo, every transmittal of EINs or policy documents, every
promised callback.

¢ Don’t be afraid, when appropriate, to ask courts to enforce the
government’s obligations under sealing orders. A respectful, sealed request for a
status conference can sometimes break a logjam.

¢ Build your case on original documents—offering memoranda,
cross-receipts, AAIPs, comparables like Azurix and Versatel—so that even if prior
decisions have gone badly, you can show that important facts were never squarely
presented.

For defense counsel:

¢ Be prepared to address not just the formal labels in the purchase
agreements, but the economic reality in the ancillary documents. Cross-receipts,
accountant letters, and internal agreements can and will be used to argue that your
U.S. affiliates are principals for tax purposes.

¢ Recognize that how you and your clients respond to whistleblowers and
government investigations now will shape the legal environment later. If the
system looks rigged against good-faith relators, the pressure for reforms will grow.

Finally, for all of us:
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These cases sit at the intersection of tax law, securities practice, and
government ethics. They are difficult. They are politically sensitive. But they are
exactly the sort of cases where robust processes, honest communications, and
careful use of documentary evidence matter most. The PSINet record, the NYC
Appendix, and the 2023 Letter to the City letter are, in my view, a cautionary
tale—but also a teaching tool.

I hope this discussion has given you not just doctrine, but a sense of the
human and institutional dynamics involved, and some practical tools you can use
the next time you are on any side of a complex whistleblower case.

Thank you.
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